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GENERAL INTRODUCTION TO THE SERIES 
By the Editoriai, Committee 

This book is one of the 20th Century Legal Philosophy Series, 
published under the auspices of the Association of American Law 
Schools. At its annual meeting in^ December, 1939, the Association 
authorized the creation of a special committee “for the purpose of pre- 
paring and securing the publication of translations on the same general 
lines as the Modern Legal Philosophy Series, sponsored by this associa- 
tion at the annual meeting thirty years ago ... the materials .to repre- 
sent as nearly as possible the progress of ^jSfe^ental Legal thought in 
all aspects of Philosophy and JurisprudencMi 'ffie last .fifty years.”- 

Whereas the earlier Series was a very dming venture, coming, as it 
did, at the beginning of the century when only a few legal scholars 
were much interested in legal philosophy, the present Series could be 
undertaken with considerable assurance. In 1909 only a few of the 
leading law schools in this country included Jurisprudence in their 
curricula, and it was usually restricted to the Analytical School. By 
1939 Jurisprudence was being taught in many law schools, and the 
courses had been broadened to include not only Analytical Jurispru- 
dence, but also the Philosophy and the Sociology of Law. The pn^ess 
in logical theory, in ethic^ and in social science betwren 1909 and’f^^p 
was without doubt an iipportant factor in the expansion of Jurispi^- 
dence.. In 1939 there was not only the successful precedent of the earlier 
Series, now completely out of p^int^^^t also the known me of a very 
substantial body of interested readerfeipSchiding students and practicing 
lawyers as well as professional scholars. This thoroughly etdmirable 
change, especially in the English-sp&king countries, has been widely 
recognized as productive of a great enrichment of Anglo-American law. 
The Modern Legal Philosophy Seri^' has been justly credited with a 
major part of that influence by making, readily available the Continental 
jurisprudence of the last century. 

The primary task of the legal philosopher is to ieveal and to maintain 
the dominant long-run influence of ideas over events, of the general over 
the particular. In discharging this task he may help his generation to 
understand the basic trends of the law from one generation to the next, 
and the common cultural ties of seemingly disparate national legal 
systems. He may, again, create from these common ideal gooda of the 
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world’s culture general theories, beliefs, and insights that will be ac- 
cepted and used as guides by coming generations. The works of great 
legal philosophers serve not only the needs of the practitioner and other 
utilitarian ends; they also contribute abundantly to our theoretical 
knowledge. Indeed, in a deeper sense, we have come to understand the 
superficiality of setting utility against theory. The day is past when 
jurisprudence can defensibly be regarded as a curious hobby or as 
“merely cultural” in the sense that the fine arts contribute to the 
rounded education of a gentleman ^at the Bar. The issues are now cor- 
rectly formulated in terms of whether one wishes to jje a highly com- 
petent lawyer or a technician. Since the question, thus put, is obviously 
rhetorical, it is but another mode of asserting the considered judgment 
of those best qualified to pass on such matters, that the science and 
philosophy of law deal with the chief ideas that are common to the 
rules and methods of all-positive law, and that a full understanding of 
any legal ordeV^ tterefore iej^des those whose confining specialties keep 
them from thefil! important disciplines. 

The recent revival of interest in American history also reminds us 
emphatically that the -great Fathers of the Republic, many of them 
lawyers, were men of- universal intellectual outlook. They were as 
thoroughly grounded in French thought as in English. Grotius and 
Pufendorf were almost as widely read as the treatises on common law. 
Indeed, Jefferson and Wilson, to select two of the many great lawyers 
who come to mind, were able philosophers and social scientists. They 
apparently regarded it as essential to the best conduct of their profes- 
sional careers to study philosophy and, especially, jurisprudence, Jeffer- 
son remarking that they are “as nec.essary as. law to form an accom- 
plished lawyer.” The current movements in politics and economics have 
raised innumerable problems- which, just as in the formative era of the 
Republic, require for their solution the sort of knowledge and skills that 
transcend specialization and technical proficiency. They call for a 
competence that is grounded in a wide perspective, one that represents 
an integration of the practitioner’s technical skills with a knowledge of 
the various disciplines that bear directly on the wise solution of the 
present-day problems; and these are by no means confined to public 
affairs — they equally concern the daily practice of the private practi- 
tioner. With many such legal problems, with methods relevant to sound 
solutions, with the basic ideas and values involved, the eminent legal 
philosophers whose principal works appear in this Series have been 
particularly concerned. If it seems to some that the literature of juris- 
prudence is rather remote from the immediate practical problems that 
occupy the attention of most lawyers, it is necessary to reassert our 
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primary dependence for the solution of all such problems upon theory 
a truth that has been demonstrated many times in the physical sciences 
but which holds, also, in the realm of social problems. The publication 
of such a Series as this rests on the premise that it is possible to discover 
better answers than are now given ipany problems, that a closer approxi- 
mation to truth and a greater measure of justice are attainable by law- 
yers, and that in part, at least, this can be brought about through their 
greater sensitivity to the relevant ideals of justice and through a broader 
vision of the jurisprudential fundamentals. 

In the General Introduction to the 'first Series, it was noted that “The 
value of the study of comparative law has only in recent years come to 
be recognized by us. Our juristic methods are still primitive, in that we 
seek to know only by our own experience, and pay no heed to the ex- 
perience of others.” As the nations are drawn closer together by forces 
not wholly in human control, it is inevitable., that they should come to 
understand each other more fully. The legal^^Stitutipas of apy country 
are no less significant than its language, political ideals, aii^ social organi- 
zation. The two great legal systems of the world, the “civilian and the 
common law, have for some years been moving toward what may become, 
in various fields of law, a common ground. The civilian system has come 
more and more to recognize actually, if not avowedly, the importance of 
case-law, whereas the common law system has been exhibiting an increas- 
ing reliance on legislation and even on codes. In a number of fields, e.g., 
commercial law, wills, and criminal law, there is such an agreement of 
substantive principles as to make uniformity a very practical objective. 
While economic interests will undoubtedly provide the chief stimuli^ to 
that end, in the long-range view the possibility of focusing the energies 
of leading scholars and lawyers, thesuwliple world over, on the same 
problems is the most inviting ideal of all. The problems of terminology, 
legal methods, the role of precedent, statutory interpretation, underly- 
ing rationale, the use of different types of authority, the efficacy of 
various controls and their operation in diverse factual conditions, the 
basic issues concerning the values that are implemented — these and 
innumerable other fundamental problems of legal science and philosophy 
may and should receive collaboration on a scale never before attainable. 
The road to the attainment of these objectives is not an easy one, but if 
any such avenue exists it is surely that indicated by the best literature 
in jurisprudence. 

These fundamentals are also invaluable aids to better understanding 
of one’s own law. On the side of insight into legal methods and sub- 
stantive doctrines alone, the gain is immeasurably great. The common 
lawyer, at least until very recent times, was wont to accq)t a rigorous 
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adherence to the rule of precedent as axiomatic in any modern system. 
He was apt to regard the common law through Blacfetonian eyes; and 
he can hardly be said to have been evea initiated into the criticism of 
statutes from other perspectives than those required by an unquestioning 
acceptance of the primacy of case-law. The gains should be no less great 
as regards organization of the substantive law. A century and a quarter 
ago John Austin remarked that the common law was a “mess.” Al- 
though much progress in systematization has been made since that time, 
we still have a great deal to learn from our civilian friends — particu- 
larly from those who have “attain'M wide recognition for their juris- 
prudential analyses of the common problems of modern legal systems. 
In addition, there is that vast illumination to be had from the discovery 
that other advanced legal systems, representing cultures of high achieve- 
ment, sometimes apply to the solution of many problems different rules 
of law and even different basic doctrines than does our own. What 
better avenue to sound crjticjsm of our legal system, what easier road to 
its early enrichment than by way of intimate knowledge of the innumer- 
able ideas, some identical with our own but otherwise enunciated, some 
slightly divergent, others directly opposite, that are supplied so gener- 
ously in the worlds of legal philosophers! 

With the above objectives in view, the Editorial Committee, ap- 
pointed early in 1940, immediately took up its task. For almost an 
entire year it engaged in active correspondence with practically all the 
legal philosophers in the United States, with many European, including 
English, legal philosophers; and, later on, when the Committee decided 
to include in the Series a volume devoted to ^Latin- American jurispru- 
dence, there was much correspondence with Jegal philosophers of the 
various countries of Latin America. In addition, like activities centered 
on the engagement of translators qualified to translate correctly great 
works of jurisprudence into readable English. Anyone who has under- 
taken such translation will realize the difficulties involved, and the very 
high competence that is required. The Committee was able to set very 
rigorous standards in this regard because of the presence in the United 
States of an exceptionally able group of European legal scholars, some 
of whom had for many years been well versed in the En gl ish language. 

In making its selection of works for inclusion in this Series, the Edi- 
torial Committee has been guided in part by the originality and intrinsic 
merit of the works chosKi and in part by their being representative of 
leading schools of thought. The first Series, the Modern Legal Philos- 
ophy Series, had made available some of the work of nineteenth-century 
European legal philosophers — including Jhering, Stammler, del Vecchio, 
Korkwiov, Kohler, and Geny. That Series and other publications had 
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brought Duguit to the English-rfeading public. In 1936 the Harvard 
University Psess published a translation of Ehrlich’s Fundamental Prin- 
ciples oj the Sociology oj Law., The present century has also seen the 
rise of a number of brilliant legal philosophers who have attained very 
wide recognitioA. Among those whose inclusion in this Series was 
clearly called for were Max Weber, Kelsen, Petrazycki, Radbruch, the 
Frendh Institutionalists, chiefly Hauriou and Renard, the Interests- 
Jurisprudence School centering around Heck, and some others. The 
opinion of the Committee as to these men was abundantly confirmed by 
the numerous communications received from legal philosophers of many 
countries, and the chief problem was to decide which of their works 
should be translated. But distinction in jurisprudence is not confined to 
a few writers, and any choice solely on the basis of scholarly merit' 
would be enormously difficult, if not impossible. The Committee,, like 
its predecessors, sought “to present to Anglp-American readers, the 
views of the best modern representative writers in jupsprudence . , , 
but the selection has not centered on the notion of givii^ equal recog- 
nition to all countries. Primarily, the design has been ti represent the 
various schools of thought.” (General Introduction to the Modem 
Legal Philosophy Series.) Some schools of thought have been much 
more productive than others; especially has this been true of those of 
Legal Positivism and Sociology of Law, which number many very able 
representatives. Without further presentation of the numerous phases 
of this problem, it may be stated that the Committee, whose members 
represent various legal philosophies, has endeavored to make the best 
selection possible under the conditions of its appointment, the objectives 
set before it, and the rigqfous restriction resulting from the size of the 
Series. 

The success of such a project as this required considerable araistance 
of many kinds, and the Committee is pleased to acknowledge the 
abundant aid extended to it. Our greatest debt is to the late John H. 
Wigmore, whose broad experience as Chairman of the Editorial Com- 
mittee of the Modern Legal Philosophy Series was placed at our dis- 
posal, and who advised us frequently on many problems that arose in 
the initial stages of the work. As Honorary Chairman of this Committee 
until his death on April 20, 1943, he participated in many of its confer- 
ences and took an active and highly important part in launching the 
project and assuring its success. It was Mr. Wigmore who, in the early 
uncertain days of the enterprise, interested his former student, a Trustee 
of Northwestern University, Mr. Bertram J. Cahn, and Mrs. Cahn to 
contribute a substantial sum to defray the expenses of translation. The 
publication of the Series involved .the expenditure of a considerabip sum 
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of money, and would have been impossible had not the Committee re- 
ceived a very substantial subsidy from Harvard- Law ^School. No less a 
debt does the Committee acknowledge to the authors who contributed 
their work and, in some instances, their close personal collaboration. 
The translators have earned the Committee’s admiration for their 
splendid achievements in the face of serious obstacles and with very 
little financial assistance to ease their task. We of the Committee wish, 
also, to give our very hearty thanks to the many legal philosophers, 
American, Continental, English, and Latin-American, who made many 
valuable suggestions and encouraged us greatly by their interest in the 
project. They are far too numerous to be named, as are those many 
persons in various positions, some of them rather humble ones, who 
lightened our tasks by their kindly aid. Finally the Committee ac- 
knowledges the special help given by Harvard Law School, the Univer- 
sity of San Francisco Law School, Columbia University Law School, 
and Indiana University Law School. Each of the first two schools pro- 
vided at its own fcst a member of its faculty to serve as a translator, as 
well as stenographic assistance, and the other schools provided consider- 
able stenog^^ic, clerical, and other help. To each of the above per- 
sons and institteions the Committee gives its grateful thanks for assist- 
ance, without which the publication of this Series would not have been 
possible. 
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• 

T he present book is intended to reformulate rather than merely to 
republish thoughts and ideas previously expressed in German and 
in French.* The aim has been a double one: first, to present the essen- 
tial elements of what the author ‘has come to call the “pure theory of 
law” in such a way as to bring it near to readers who have grown up in 
the traditions and atmosphere of the Common Law; secondly, to give 
to that theory such a formulation as to enable it to embrace the problems 
and institutions of English and American law as well as those of the 
Civil Law countries, for which it was formulated originally. It is 
hoped that this reformulation may have resulted in an improvement. 

The theory which will be expounded in tbe.main papt of this book is 
a general theory of positive law. Positive law is al^ys the law of a 
definite community; the law of the United States, the law of France, 
Mexican law, international law. To attain a scientific- .{^position of 
those particular legal orders constituting the corresponding legal com- 
munities is the design of the general theory of law here set forth. This 
theory, resulting from a comparative analysis of the different positive 
legal orders, furnishes the fundamental concepts by which the positive 
law of a definite legal community can be described. The subject matter 
of a general theory of law is the legal norms, their elements, their inter- 
relation, the legal order as a whole, its structure, the relationship be- 
tween different legal orcjprs, and, finally, the unity of the law in the 
plurality of positive legal orders. 

Since the aim of this general theory of law is to enable the jurist 
concerned with a particular legal order, the la^er, the judge, the legis- 
lator, or the law-teacher, to understand and to describe as exactly as 
possible his own positive law, such a theory has to derive its concepts 
exclusively from the contents of positive legal norms. It must not be 
influenced by the motives or intentions of lawmaking authorities or by 
the wishes or interests of individuals with respect to the formation of 
the law to which they are subject, except in so far as these motives and 
intentions, these wishes and interests, are manifested in the material 
produced by the lawmaking process. What ca<|pot be found in the con- 
tents of positive legal norms cannot enter a legal concept. The general 

* AIXGEMEINE STAATStEHRE (192$) J Th£ORIE OENERAtE DU DROIT HfTERWATIOWAE 
PUBLIC (1928) ; Reine Rechtslehre (1934). As to other publications, see the List 
of Publications at the end of this book. 
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theory, as it is presSiited in this book, is directed at a structural analysis 
of positive law rather than at a psychological or economic explanation of 
its conditions, or a moral or political evaluation of its ends^,,'- 

When this doctrine is called the “pure theory of law,’Mt is meant that 
it is being kept free from all the elements foreign to the specific method 
of a science whose only purpose is the cognition of law, not its forma- 
tion.* A science has to describe its object as it actually is, not to pre- 
scribe how it should be or should not be from the point of view of some 
specific value judgments. . The latter* is a problem of politics, and, as 
such, concerns the art of government, an activity directed at values, not 
an object of science, directed at reality. 

The reality, however, at which a science of law is directed, is not the 
reality of nature which constitutes the object of natural science. If it is 
necessary to separate the science of law from politics, it is no less neces- 
sary to separate it from natural science. One of the most difficult tasks 
of a general theory Of law is that of determining the specific reality of its 
subject and of showing the difference which exists between legal and 
- natural reality. The specific reality of the law does not manifest itself 
in the actusiJ behavior of the individuals who are subject to the legal 
order. This behavior may or may not be in conformity with the order 
the existence of which is the reality in question. The legal order deter- 
mines what the conduct of m en ought to be. It is a systano'f norms, a 
normative order. The behavior ot the individuals as it actually is, is 
determined by laws of nature according to the principle of causality. 
This is natural reality. And in so far as sociology deals with this reality 
as determined by causal laws, sociology is a branch of natural science. 
Legal reality, the specific existence ,of the law, manifests itself in a 
phenomenon which is mostly designated as the positiveness of law. The 
specific subject of legal science is positive or real law in contradistinction 
to an ideal law, the goal of politics. Just as the actual behavior of the 
individuals may or may not correspond to the norms of positive law 
regulating this behavior, positive law may or may not correspond to an 
ideal law presented as justice or “natural” law. It is in its relation to the 
ideal law, called justice or “natural” law, that the reality of positive 
law appears. Its existence is independent of its conformity ci' noncon- 
formity with justice or “natural” law. 

The pure theory of law considers its subject not as a more or less 
imperfect copy of a transcendental idea. It does not try to comprehend 

* Cf. my paper The Function of the Pure Theory of Law in 2 Law: A Cen- 
tury OF Progress, 1835-1935; Contributions in Celebration of the iooth 
Anniversary of the Founding of the School or Law of the New York Uni- 
versity (1937) 231-241. 
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the law as an offspring of justice' as the human child of a divine parent. 
-The pure theory of law insists upon a clear distinction between empirical 
law and transcendental justice by excluding the latter from its specific 
concerns. It sees in the law not the manifestation of a superhumanj^ 
authority, but ‘a specific social technique based on human experience; 
the pure theory rer uses to be a mctaphybtcs ~bt~la w : CoflS^Uentty ' it 
seeks the basis of law — that is, the reason of its validity — not in a 
meta-juristic principle but in a juristic hypothesis — that is, a basic 
norm, t o be established by a logidal analysis, of actual juristic ticking. ’ 

Mucn traditional j'urisprudenceTs Chaf acterizedT’hy'i "tendency to 
confuse the theory of positive law with political ideologies disguised either : 
as metaphysical speculation about justice or as natural-law doctrine. It 
confounds the question of the essence of law — that is, the question of 
what the law actually is — with the question of what it should.be. It is 
inclined more or less to identify law and justice. On the other hand, some 
theories of jurisprudence show a tendency to ignore -the borderline 
separating a theory of legal norms regulating human behavior from a 
science causally explaining actual human behavior, a tendency resulting 
in confusing the question as to how men legally- ought to;.behave with 
the question as to how men actually do behave and how they probably 
will behave in the future. The latter question can be answered, if at all, 
only on the basis of a general sociology. To become merged in this 
science seems to be the ambition of modern jurisprudence. Only by 
separating the theory of law from a philosophy of justice as weD as from 
sociology is it possible to establish a specific science of law. 

The orientation of the jure theory of law is in principle the same as 
t hat of so-c alled ... analy tiral jiirisppid'^^rt^- John Austin in his 

famous Lectures on Jurisprudence, the pure the ory of law seeks to attain 
its resu lts exclusively by an analysis of positive law. Every assertion 
advanced bv a scie hce d f law must be "based bh a positive legal order or 
on a co mparison of the-£ontents of several legal orders. It is by con- 
fining jurisprudence to a structural analysis of positive law that 
legal scien ce is separated from philosophy of justice and sociology of 
l aw and th at th e purity of its method is attained^ In this respect, there 
is no essential difference between analytical jurisprudence and the pure 
theory of law. Where they differ, they do so because the pure tiieo^ of 
law tries t o carry on the m ethod of arialyticaTjurisprudence more con- 
slstently than Austin and his followers. This is true especially as regards 
such fundamental concepts * as that of the legal nor m on the one hand, 

* Cf. my article The Pure Theory of Law and Analytical Jurisprudence (1941) 
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and ‘tHosei of the legal right and the l egal du ty on the other, Iil French 
and German jurisprudence presented as a contrast between law in an 
objective and law in a subjective sense; and, last but not least, as regards 
the relationship between law and State. 

Austin shares the traditional opinion according to which law and 
State are two different entities, although he does not go so far as most 
legal theorists who present the St^e as the creator of the law, as the 
power and moral authority behind the law, as the god of the world of 
law. The pure theory of law shows the true meaning of these figurative 
expressions. It shows that the State as a social order must necessarily 
be identical with the law or, at least, with a spe cific, a relatively central- 
ized legal order, that is, the national legal order in contradistinction to 
the international, highly decentralized, legal order. Just as the pure 
theory of law eliminates the dualism of law and justice and the dualism 
of objective and subjective law, so it abolishes the dualism of law and 
State. By so doing it establishes a theory .af the State as an intrinsic 
part of the theory of law and postulates a unity of national and inter- 
national law within a legal system comprising all the positive legal orders. 

The pure theory of law is a monistic theory. It shows that the State 
imagined as a personal being is, at best, nothing but the personification 
of the national legal order, and more frequently merely a hypostatiza- 
tion of certain moral-political postulates. By abolishing this dualism 
through dissolving the hypostatization usually connected with the am- 
biguous term “State,” the pure theory of law discloses the political 
ideologies within the traditional jurisprudence. 

It is precisely by its anti-ideological character that the pure theory 
of law proves itself a true science of law. Scienqe as cognition has always 
the immanent tendency to unveil its object. But political ideology veils 
reality either by transfiguring reality in order to conserve and defend it, 
or by disfiguring reality in order to attack, to destroy, or to replace it by 
another reality. Every political ideology has its root in volition, not in 
cognition; in the emotional, not in the rational, element of our con- 
sciousness; it arises from certain interests, or, rather, from interests other 
than the interest in truth. This remark, of course, does not imply any 
assertion regarding the value of the other interests. There is no possi- 
bility of deciding rationally between opposite values. It is precisely 
from this situation that' a really tragic conflict arises: the conflict be- 
tween the fundamental principle of science. Truth, and the supreme 
ideal of politics. Justice.- 

The political authority creating the law and, therefore, wishing to 
conserve it, may doubt whether a purely scientific cognition of its prod- 
ucts, free from any political ideology, is desirable. Similarly, the forces 
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tending to destroy the present order and to replace it by another one 
believed to.be better will not have much use for such a cognition of law 
either. But a science of law cares neither for the one nor for the other. 
Such a science the pure theory of law wishes to be. 

The postulate of complete separation of jurisprudence from politics 
cannot sincerely be questioned if there is to be anything like a science of 
law. Doubtful only is the degree to which the separation is realizable 
in this field. A marked difference does indeed exist in this very feature 
between natural and social science. Of course,. no one would maintain 
that natural science runs no danger at all* of attempts by political inter- 
ests to influence it. History demonstrates the contrary, and shows 
clearly enough that a world power has sometimes felt itself threatened 
by the truth concerning the course of the stars. But the fact that in the 
past natural science had been able to achieve its complete independence 
from politics is due to the powerful social interest in this victory: the 
interest in that advance of technique which only a. free science can 
guarantee. But social theory leads to no such direct advantage afforded 
by social technique as physics and chemistry produce on the acquisition 
of engineering knowledge and medical therapy. In social and especially 
in legal science, there is still no influence to counteract the overwhelm- 
ing interest that those residing in power, as well as those craving for 
power, have in a theory pleasing to their wishes, that is, in a political 
ideology. 

This is especially true in our time, which indeed “is out of joint,” 
when the foundations of social life have been shaken to the depths by 
two World Wars. The ideal of an objective science of law and State, 
free from all political ideologies, has a better chance for recognition in a 
period of social equilibrium. 

It seems, therefore, that a pure theory of law is untimely today, 
when in great and important countries, under the rule of party dictator- 
ship, some of the most prominent representatives of jurisprudence know 
...--BO higher task than to serve — with their “science” — the political 
power of the moment. If the author, nevertheless, ventures to publish 
this general theory of law and State, it is with the belief that in the 
Anglo-American world, where freedom of science continues to be re- 
spected and where political power is better stabilized than elsewhere, . 
ideas are in greater esteem than power; and" also with the hope that 
even on the European continent, after its liberation from political 
tyranny, the younger generation will be won over to the ideal of an 
independent science of law; for the fruit of such a science can never be 
lost. 
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The author was able to prepare this book only because he was privi- 
leged to come to the United States and to work durjng two years at 
Harvard University. This opportunity he owes above all to the generous 
help of the Rockefeller Foundation, to which he wishes to express his 
sincere gratitude. ’ 

He gratefully acknowledges the considerable assistance rendered by 
the Bureau of International Research whose grant aided him in the 
elaboration of that part of the book which concerns the theory of inter- 
national law. - 

Grateful acknowledgment b also made to the Committee on Trans- 
lation and Publication of a 20th Century Legal Philosophy Series of the 
Association of American Law Schools, which provided the funds for the 
translation. 

The author is greatly indebted to Professor Jerome Hall for many 
valuable suggestions and for reading the proofs. 

Finally thanks are due to Dr. Anders Wedberg for his valuable help 
in making the English translation of the main part of the book, which 
was later revised by the author, and to Dr. Wolfgang Kraus for trans- 
lating the monograph. Die Philosophischen Grundlagen ier Naturrechts- 
lekre und des RechtsposUivismus (1929) which appears in the Appendix 
under the title “Natural Law Doctrine and Legal Positivism.” 

H. K. 

Berkeley, California. 

April, I94^^ 
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PART ONE 
THE LAW 





NOMOSTATICS 

I. THE CONCEPT OF LAW 


A. Law and JusncE 

a. Human Behavior as the Object of Rules 

E Aw is an order of human behavior' An “order” is a systen^^f rules. 

j Law is not, as 'TTE' sometimes" said, a rule. It is a set of rules 
having the ki nd M unity we understand by a system. It is impossible to 
grasp the nature of law if we limit our attention to the single Isolated 
rule. The relations which link together the particular rules of a legal 
order are also essential to the nature of law. Only on the basis of a clear 
comprehension of those relations constituting the legal order can the 
nature of law be fully understood. 

The statement that la w is an order of human behavior does not mean 
that the le gal order is concerned only with human behavior; that noth- 
ing but human behavior enters into the contents of legal rules. A rule 
that makes murder a punishable delict concerns human behavior which 
has the death of a human being as its effect. Death itself, however, is 
not hu^n behavior but a physiological proceb. Every rule of law 
oEiigates human beings to observe a' certain behavior under certain 
circumstances. These circumstances need not be human behavior, they 
may be, for instance, what we call natural events. A rule of law may 
oblige neighbors to lend assistance to the victims of an inundation. 
Inundation is not a human behavior, but it is the condition of a human 
behavior prescribed by the legal order. In this sense, facts which are ,npt 
facts of human behavior may enter into the contents of a legal rule. But 
they may do so only as related to human behavior, either as its condition 
or as its effect. 

It might seem as if this applied only to the laws of .civilized peoples. 
In primitive law, animals, and even plants and other inanimate objects 
are often treated in the same way as human beings and are, in particular, 
punished.* However, this must be seen in its connection with the 

* In antiquity there was in Athens a special court whose function it was to 
condemn inanimate things, for instance a spear by which a man had been killed. 
Demosthenes, Oration against Aristocrates, J6 (English translation by J. H. Vince, 
I93S> P- 267 ) : “There is also a fourth tribunal, that at the Prytaneum. Its func- 
tion is that, if a man is struck by a stone, or a piece of wood or iron, or anything of 
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animism of primitive man. He considers animals, plants, and inanimate 
objects as endowed with a “soul,” inasmuch as he attributes human, and 
sometimes even superhuman, mental faculties to them. The fundamental 
difference between human and other beings, which is part of the outlook 
of civilized man, does not exist for primitive man. And he applies his 
law also to non-human beings because for him they are human, or at 
least similar to man. In this sense primitive law is an order of human 
behavior, too. 

However, besides law there are other orders of human behavior, such 
.. as morals and religion. A definition of law must specify in what respects 
law differs from these other orders of human behavior. 

b. Scientific and Political Definition of Law 

Any attempt to define a concept must take for its starting-point the 
common usage of the word, denoting the concept in question. In de- 
fining the concept of law, we must begin by examining the following 
questions: Do the social phenomena generally called “law” present a 
common characteristic distinguishing thenTtrom othefsocial phenomena 
of a slhular kind? And fs'fhis"cHaracteristic ofsuch' ifnportahce in the 
social life of man that it may be made the basis of a concept serviceable 
for the cognition of social life? For reasons of economy of thought, one 
must start from the b roadest possible usage of the word “law.” Perhaps 
no such characteristic as we are looking for can be found. Perhaps the 
actual usage is so loose that the phenomena called “law” do not exhibit 
any common characteristic of real importance. But if such a character- 
istic can be found, then we are justified in including it in the definition. 

This is not to say that it would be illegitimate to frame a narrower 
concept of law, not covering all the phenomena usually called “law.” 
We may define at will those terms which we wish to use as tools in our 
intellectual work. The only question is whether they will serve the 
theoretical purpose for which we have intended them. A concept of law 
whose extent roughly coincides with the common usage is obviously — 
circumstances otherwise being equal — to be preferred to a concept 
which is applicable only to a much narrower class of phenomena. Let 

that sort, falling upon him, and if someone, without knowing who threw it, knows 
and possesses the implement of homidde, he takes proceedings against these imple- 
ments in that court.” Cf. also Plato, The Laws, 873, and Aristotle, Athenen- 
siuM Res Publica, cap. 57. In the Middle Ages it was still possible to bring a 
lawsuit against an animal, for instance a dog or a bull which had killed a man, or 
locusts which had caused damage by eating up the crop ; and in due process of law 
the court condemned the accused animal to death, whereupon the animal was 
executed in exactly the same way as a human being. Cf. Karl von Am;ira, 
Thierstraten tind Thierfrocessb (1891). 
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us take an example. Even since thfe rise of Bolshevism, National Social- 
ism, and Fascism, one speaks of Russian, German, and Italian “law.” 
Nothing would prevent us, however, from including in our definition of 
a legal order a certain minimum of personal freedom and the possibility 
of private property. One result of adopting such a definition would be 
that the social orders prevailing in Russia, Italy and Germany could no 
longer be recognized as legal orders, although they have very important 
elements in common with the social orders of democratic-capitalistic 
States. 

The above-mentioned concept — which actually appear s in recen t 
works on legal philosophy — also sh^s how a political bias can infiu- 1 • 
ence th6"dehnition oi laW."The concept of law is here made to correspond ' 
to a spe cific ideal of justice , namely, of d emocracy and liberalism . 
From tffe standpoint of science, free from any moral or political judg- 
ments of value, deiMcracy and liberalism are only two possible principles 
of social organization, just as autocracy and sodalisni are. There is no 
scientific reason why the cdncepT'of law "should be'defined so as to ex- 
clude the latter. As used in these investigati ons, the concept of law has 
no moral connotation whatsoever. It designates a specinc tecnnique of 
social organization'. "The "problem of law, as a scientific problem, is the . ' 
problem of social technique, not a problem of morals. The statement: 
“A certain social order has the character of law, is a legal order,” does 
not imply the moral judgment that this order is good or just. There are 
^egal oraers wmcfi are, irom i cer airrpoint of vlew,~unjuist. Law and ■' 
justice are two different concepts. I Law as distingui shed from justice is 
positive law . It is the concept of positive law whicS is here in question; 
and a science of p ositive law must be de^ly distinguished from a philos- 
ophy of justice. 

c. The Concept of Law and the Idea of Justice 

To free the concept of law from the idea of justice is difficult because 
both are constantly confused in non-scientific political thought as well 
as in genera l speech, and because this confusion corr es ponds to _ the 
id eological tendency to make positive law appear as iusL. If law and 
'! jqstice are identified,”!! only a just order is called law, a social order 
- ' which is presented as law is — at the’ same time — presented as 
.. just; and that means it is morally justified. The tendency to identify 
, ; law and justice is the tendency t o justify a given social order. It is a 
political, not a scientific tendency. In view of this tendency, the effort 
to deal with law and justice as two different problems falls under the 
suspicion of repudiating altogether the requirement that positive law 
should be just. This requirement is self-evident; but what it actually 
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means is another question. At any rate a pure theory of law in no way 
opposes the requirement for just law by declaring itself incompetent to 
answer the question whether a given law is just or not, and in what the 
essential element of justice consists. A pure theory of law — a science — 
~canBgt-t mDw c f - tb is-qttestiag~bec'ausenffiis question canhof be answered 
scientifically at all. ) 

~Wha:t does- it really mean to say that a social order is a just one? It 
means that thi s order regulates t he behavior of men in a way satisfactory 
to a ll men/ that is to say, so that jdl men find their happiness in it. The 
longing for justice is men’s eternal longing for happiness. It is happine ss 
that man cannot find as an isolated individual and hence seeks in 
society.'^ustlce’IssociaThapplness; ' ^ 

I. Justice as a Subjective Judgment of Value 

It is obvious that there can be no “just” order, that is, one affording 
happiness to everyone, as long as one defines the concept of happiness in 
its original, narrow sense of individual happiness, meaning by a man’s 
happiness what he himself considers it to be. For it is then inevitable 
that the happiness of one i ndividual will, at some time, be directly ip 
conflict with th at of anoth er. Nor is a just order then possible ^en on 
the supposition that it is trying to bring about not the individual happi- 
ness of each, but the greatest possible happiness of the .gr eatest possible 
number of individuals. The happiness that a social order .can._assure 
CM be happiness in the collective sense only, that is, the satisfaction of 
certain needs, recognized by the social audaority, the law-giver, as needs 
worthy of being satisfied, such as the need to be fed, clothed, and 
housed. But which human needs are worthy of being satisfied, and 
especially what is their proper order of rank? These questions cannot 
be answered by means of rational cognition. The decision of these ques- 
tions is a judgment of valu e, det ermined bv emotional fac tors, and is. 
therefo re^ subjective in character , valid only for the judging subject and 
therefore relative only. It will be different according to whether the 
question is answeraiLby a believing Christian, who holds the good of his 
soul in the hereafter wore" "important than earthly goods, or by a 
materialist who believes in no after life; and it will be just as different 
according to whether the decision is made by one who considers personal 
freedom as the highest good, i.e. by liberalism, or by one for whom 
social security and the equality of all men is rated higher than freedom, 
by socialism. 

The question whether spiritual or material possessions, whether free- 
dom or equality, represents the highest value, cannot be answered ra- 
tionally. Yet the subjective, and hence relative judgment of value by 
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which this question is answered is* usually presented as an assertion of 
an objective and absolute value, a generally valid norm. It is a ppr uliar - 
ity of the hum an bein g tha t he has a deep nred to justify his behavior, 
the expression of his emotions, his wishes and desires, through the func- 
tion of his intellect, his thinking and cognition. This is possible, at least 
in principle, to the extent that the wishes and desires relate to means by 
which some end or other is to be achie^d; for the relationship of mpana 
to end is_a relationship of cause and eff^t, and this can be determined 
on the basis of experienpe, i.e. rationally. To be sure, even this is fre- 
quently not possible in view of the present sSate of social science; for in 
many cases we have no adequate experience which enables us to deter- 
mine how certain social aims may best be attained. Hence, this questipq 
as to the appropriate means is also frequently determined rather by 
subjective judgments of value than by an p biective insighti into the. 
connection between means and end, that is, between cause and ‘effect;) 
and hence, at least for the moment, the problem of justice, even as thus 
restricted to a question of the appropriate means to a generally recog- 
nized end, cannot always be rational ly answered. The issue between 
litoalism and socialism, ior instance, is, in i^at part, not really an 
i ssue over the aim of society, but rather oiie as to the correct way of 
achieving a goal as to which men are by and large in agreement; and this 
issuejtannot be scientifically determined, at least not today. 

The judgment by which something is declared to be the appropriate 
means to a presupposed end is not a true judgment of value; it is — as 
pointed out — a judgment concerning the connection between cause and 
effect, and, as such, a judgment about reality. A judgment of value is 
the statement by which something is declared to be an end, an ultimate 
end which is not in itself a means to a further eijd. Such a judgment is 
always determined by emotional factors. 

A justification of the emotional function by the rational one, however, 
is excluded in principle in so far as it is a question of ultimate aims 
which are not themselves means to further ends. 

If the assertion of such ultimate aims appears in the form of postu- 
lates or norms of justice, they always rest upon purely subjective affd 
^ncejrelative judgments^! valuer. It goes without saying that there are 
a great many such su^rctive judgments of value, yery different from 
one another and mutually irreconcilable. That, of course, does not mean 
that every individual has his own system of values. In fact, very many 
i ndividu als agree in tfiei^^judjmente_of value. A positiv e sys tem of 
values l^not an arbitrary creation of the isolated individual,JuiLalways 
th^result of the mutud influence the individuals exercise upon each 
o ther within a given group, be it fanyly, tribe, dass, caste, profession. 
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Every system of values, especially a system of morals and its central 
idea of justice, is a social phenomenon, the product of a society, and 
hence different according to the .nature of the society within which jt 
arises. The fact that there are certain values generally accepted in a 
certain society in no way contradicts the subjective and relative char- 
acter of these judgments of value. That many individuals agree in their 
judgments of value is no proof that these judgments are correct. Just as 
the fact that most people believe, or used to believe, that the sun turns 
around the earth, is, or was, no proof of the truth of this idea. The 
criterion of justice, like the criterion of truth, is not dependent on the 
frequency with which judgments about reality or judgments of value 
are made. 

Since humanity is divided into many natioiis, classes, religions, pro- 
fessions and so oh,_ often at variance with one another, there are a great 
many very different ideas of justice; too m^y for one to be able ^ 
speak simply of “justic^’ 

2. Natural Law 

Yet one is inclined to set forth one’s own idea of justice as the only 
correct, the absolutely valid one. The need for rational justification of 
our emotional acts is so great that we seek to satisfy it even at the risk 
of self-deception. And the rational justification of a postulate based on 
a subjective judgment of value, that is, on a wish, as for instance that 
all men should be free, or that all men should be treated equally,' is self- 
deception or — what amounts to about the same thing — it is an ideol- 
ogy. T3q)ical ideologies of this sort are the assertions t hat s ome sort pf 
ultimate end, and hence some sort of definite regulation of human be- 
havior, proceeds from “nature,” that is, from the nature of things or |^e 
nature of man, from human reason or the will of God. In such an 
assumption lies the essence of the doctrine of so-called natural law. 
This doctrine maintains that there is an ordering of human relations 
different from positive law, higher and absolutely valid and just, because 
emanating from nature, from human reason, or from the will of G^. 

The will of God is — in the natural law doctrine — identical with 
nature in so far as nature is conceived of as created by God, and ^e 
laws of nature as expression of God’s will. Consequently the laws 
determining nature have, according to this doctrine, the same character 
as the legal rules issued by a legislator: they are c ommands directed tp 
nature; and nature obeys these commands, the laws of nature, just _as 
. man obeys the laws issued by a legislator^.* The law created by a legis- 

* Blackstone, Commentaries on the Laws of England, Introduction, §i 36- 
39: “Law, in its most general an^onyuden^e smse,^^gnifies a rule of action; and 
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l ator , i.e. by an act of will of a human authority, is positive law. Natural 
law, according to its specific doctrine, is not created by the act of a 
human will; it is not the artificial, arbitrary product of man. It can be 
and has to be deduced from nature by a mental operation. By carefully 
examining nature, especially the nature of man and his relations to 
other men, one can find the rules which regulate human behavior in a way 
corresponding to nature and hence perfectly just. The rights and duties 
of man, established by this natural law, are considered to be innate or in- 
born in man, because implanted by nature and not imposed or con- 
ferred upon him by a human legislator: and in so far as nature manifests 
God’s will, these rights and duties are sacred. 

However, none of the numerous natural law theories has so far suc- 
ceeded in defining the content of this just order in a way even approach- 
ing the exactness and objectivity with which natural science can .deter- 
mine the content of the laws of nature, or legal science the content of a 
positive legal order. That which has so far been put forth as natural 
law, or, what amounts to the same thing, as justice, consists for the most 

is applied indiscriminately to all kinds of action, whether animate or inanimate, 
rational or irrational. Thus we say, the' laws of motion, of gravitation, of optics, or 
mechanics, as well as the laws of nature and of nations. And it is that rule of action, 
which is prescribed by some supeimr, and which the inferior is bound to obey. 
Thus when the Supreme Being formed the universe, and created matter out of 
nothing, He impressed certain principles upon that matter, from which it can never 
d^art, and without which it would cease to be, When He put the matter into 
motion, He established certain laws of motion, to which all movable bodies must 
conform. . . . This, then, is the general signification of law, a rule of action dic- 
tated by some superior being: and, in those creatures that have neither the power 
to think, nor to will, such laws must be invariably obeyed, so long as the creature 
itself subsists, for its existence depends on that obedience. But laws, in their mote 
confined sense, and in which it is our present business to consider them, denote the 
rules, not of action in general, but of human action or conduct: that is, the pre- 
cepts by which man, the noblest of all sublunary beings, a creature endowed with 
both reason and free will, is commanded to make use of those faculties in the 
general regulation of his behavior.” — “As man depends absolutely upon his 
Maker for everything, it is necessary that he should in all points conform to his 
Maker’s will. This will of his Maker is called the law of nature. For as God, when 
He create? matter, and edued it with a principle or ihobilfEy, established certain 
rules for the perpetual direction of that motion; so, when He created man, and 
endued him with free will to conduct himself in all parts of life, H^Imd down 
certain immutable laws of .human nature, whereby that free will is in some degree 
regulated’ and restrained, and gave him also the faculty of reason to discover the 
pui^ort of those laws. ... He has laid down only such laws as were founded in 
those relations of justice, that existed in the nature of things antecedent to any posi- 
tive precept. These are the eternal, immutable laws of good and evil, to which the 
Creator Himself in all His (fispensations conforms; and which He has enabled 
huihah reason to discover, so far as they are necessary for the conduct of human 
actions.” 
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part of empty formulas, like simm cuigue , “to each his own,” or mean- 
ingless tautologies like the categorical imperative, that is, KanCs doc- 
trine that one’s acts should be determined only by principles that one 
wills to be binding on all men. But the formula, “to each his own,” does 
not answer the question as tO' what is every body’s own, and the cate- 
gorical imperative does not say which are the principles that one ought 
to will to be binding on all men. Some writers define justice by the 
formula “You shall the right and forbear from doing the wrong.” 
But what is right and what is wrong? This is the decisive question, and 
this question remains without answer. Almost all the famous formulas 
defining justice presuppose the expected answer as self-evident. But 
this answer is not at all self-evident. In fact, the an swer to the question 
as to what is everybody’s own, as to what is to be the content of the 
general principles binding on all men, as to what is right and what is 
wrong — the answer to all these questions is supposed to be given by 
positive law. Consequently all these formulas of justice have the effect 
of justifying any positive legal order. They permit any desired positive 
legal order to appear just. 

When the norms claimed to be the “law of nature” or justice have a 
definite content, they appear as more or less generalized principles of a 
definite positive law, principles that, without sufficient reason, are put 
forth as absolutely valid by being declared as natural or just law. 

Among the so-called natural, inborn, sacred rights of man, private 
property plays an important, if not the most important, role. Nearly 
all the leading writers of the natural law doctrine affirm that the institu- 
tion of private property corresponds to the very nature of man. Con- 
sequently, a legal order which does not guarantee and protect private 
property is considered to be against nature and, hence, cannot be of 
long duration. “The moment the idea is admitted into society, that 
property is not as sacred as the laws of God, and that there is not a 
force of law and public justice to protect it, anarchy and tyranny com- 
mence. If ‘Thou shalt not covet,’ and ‘Thou shalt not steal,’ 
[rules presupposing the institution of private property] were not com- 
mandments of Heaven, they must be made inviolable precepts in every 
society, before it can be civilized or made free.” * It was John Adams 
who wrote these sentences, expressing thereby a conviction generally 
accepted at his time. According to this theory, a communistic organi- 
zation which excludes private property and recognizes only public prop- 
erty, a legal order which reserves ownership of land and other agents of 
production to the community, especially to the State, is not only against 
nature and hence unjust, but also practically not maintainable. 

* 6 Works of John Adams (1851) 9. 
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Tt is, however, hardly possible to prove this doctrine; history shows 
besides legal orders instituting private property others that recognize 
private property, if at all, only to a very restricted extent. We know of 
relatively primitive agricultural societies where the most important 
thing, the land, is not owned by private persons, but by the community; 
and the experiences of the last twenty-five years show that a communistic 
organization is quite possible even within a powerful and highly indus- 
trialized State. Whether the system of capitalism based on the principle 
of private property, or the system of communism, based on the principle 
of public property, is better, is another question. In any case, private 
property is historically not the only principle on which a legal order can 
be based. To declare private property as a natural right because the 
only one that corresponds to nature is an attempt to absolutize a special 
principle, which historically at a certain time only and under certain 
political and economic conditions has become positive law. 

It does happen, even if less frequently, that the principles put forth 
as “natural” or “just” run counter to a definite positive law. Socialism 
too has been advocated by the specific method of the natural law doc- 
trine and private property has been declared as being directed against 
nature. By this method one can always maintain and apparently prove 
opposite postulates. Whether the principles of natural law are pre- 
sented to approve or disapprove a positive legal order, in either case their 
validity rests on judgments of value which have no objectivity. A critical 
analysis always shows that they are only the expression of certain 
group or class interests. Accordingly, the doctrine of natural law is at 
times conservative, at times reformatory or revolutionary in character. 
It either justifies positive law by proclaiming its agreement with the 
natural, reasonable, or divine order, an agreement asserted but not 
proved; or it puts in question the validity of positive law by claiming 
that it is in contradiction to one of the presupposed absolutes. The.reyo- 
lutionary doctrine of natural law, like the conservative, is concernedjiot 
with the cognition of positive law, of legal reality, but with its defense 
or attack, with a political not with a scientific task.* 

♦Roscoe Pound, An Intboduction to the Phuosophy op Law (1932) 33^-1 
says: “The conception of natural law as something of which all positive law was 
but declaratory, as something by which actual rules were to be measured, to which 
so far as possible they were to be made to conform, by which new rules were to be 
framed and by which old rules were to be extended or restricted in their application, 
was a powerful instrument in the hands of the jurists and enabled them to proceed 
in their task of legal construction with assured confidence.” A “powerful instru- 
ment” indeed I But this instrument is a mere ideology, or, to use a term more 
familiar to jurists, a fiction. 
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3. The Dualism of Positive and Natural Law * 

Natural law doctrine is characterized by a fundamental dualism be- 
tween positive and natural law. Above the imperfect positive law,\a 
perfect — because absolutely just — natural law exists; and positive 
law is justified only insofar as it corresponds to the natural law. In this 
respect the dualism between positive law and natural law so character- 
istic of the natural law. doctrine resembles the metaphysical dualism of 
reality and the Platonic idea. The center of Plato’s philosophy is his 
doctrine of the ideas. According to this doctrine — which has a thor- 
oughly dualistic character — the world is divided into two different 
spheres: one is the visible world perceptible with our senses, that which 
we call reality; the other is the invisible world of the ideas. Every- 
thing in this visible world has its ideal pattern or archetype in the other, 
invisible world. The things existing in this visible world are only im- 
perfect copies, shadows, so to speak, of the ideas existing in the invisible 
world. This dualism between reality and idea, an imperfect world of 
our senses and another perfect world, inaccessible to the experiooce of 
our senses, the dualism between nature and super-natr.re, the natural and 
the super-natural, the empirical and the transcendental, the here and 
the hereafter, this reduplication of the world,t is an element not only 
of Plato’s philosophy; it is a typical element of every metaphysical, or, 
what amounts to the same thing, religious interpretation of the world. 
This dualism has an optimistic-conservative or a pessimistic-revolution- 
ary character according to whether it is claimed that there is agreement 
or contradiction between empirical reality and transcendental ideas.\ 
The purpose of this metaphysics is not — as is that of science — ra- 
tionally to explain reality, but rather emotionally to accept or reject it^ 
And one is free to choose the one or the other interpretation of the 
relationship between reality and ideas since objective cognition of ideas 
is not possible in view of the transcendentalism involved in their very 
definition. If man had complete insight into the world of ideas, he 
would be able to adapt his world and especially his social world, his 
behavior, to its ideal pattern; and since man would become perfectly 
happy if his behavior corresponded to the ideal, he would certainly be-' 

♦ Cf. the Appendix. 

t In his criticism of Plato’s doctrine of ideas, Aristotle (Metaphysica ggo b) 
says: “But as for those who posit the Ideas as causes, firstly, in seeking to grasp the 
causes of the things around us, they introduced others equal in number to these, as 
if a man who wanted to count things thought he could not do it while they were 
few, but tried to count them when he had added to their number. For the Forms 
are practically equal to or not fewer than the things. . . .” 
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have in this way. He, and hence his own empirical world, would be- 
come entirely good. Hence there would be no empirically real world 
at all in distinction to a transcendental ideal world. The dualism be- 
tween this world and another world, as a result of man’s imperfection, 
would disappear. The ideal would be the real. If one could know the 
absolutely fust order, the existence of which is asserted by the doctrine 
of natural law, positive law would be superfluous, nay, senseless. Faced 
by the existence of a just ordering of society, intelligible in nature, rea- 
son, or divine will, the activity of positive law makers v/ould be tanta- 
mount to a foolish effort at artificial illumination in bright sunshine. ■ 
Were it possible to apswer the question of justice as we are able to 
solve problems of the technique of natural science or medicine, one 
would as little think of regulating the relations among men by an 
authoritative measure of coercion as one thinks today of forcibly pre- 
scribing by positive law how a steam engine should be built or a specific 
illness healed. If there were an objectively recognizable justice, there 
would be no positive law and hence no State; for it would not be neces- 
sary to coerce people to be happy. The usual assertion, however, that 
there is indeed a natural, absolutely good order, but transcendental and 
hence not intelligible, that there is indeed such a thing as justice, but 
that it cannot be clearly defined, is in itself, a contradiction. It is, in 
fact, nothing but a euphemistic paraphrase of the painful fact that 
justice is an ideal inaccessible to human cognition. 


4. Justice and Peace 

/ Justice is an irrational ideal ./ However indispensable it may be for 
■ volition and action of me n , it i s not subject to cognition. Regarded from. 
' t he point of view of rati on al cogn ition, there are only interests, and 
hence conflicts of interest. ~Their solut ion c an be brought a bout by an 
order that eiflief ^f^es one interest at the e xpe nse of the other, or 
seeks to' achieve a compromise between opposing interests. That only 
one’of these two’ dfdefs’is'" just’’ cannot be established bv rationa l 
c oignltlb rir' Stich' cdfflirtron can grasp only a positive order evidenced by 
, objectively determinable acts. This order is the positive law. Only this 
can be an object of science; o nly this is the object of a pure theory of 
law, which is a science, not metaphysics, of the law. It presents the law 
as it IS, without defending it by calling it just, or condemning it by 
terming it unjust. It seeks the real and possible, not the correct law. I t 
is in this sense a radically realistic and empirical theory. It declines to 
evaluate positive law. 

^ One statement a theory can make, however, on the basis of experi- 
ence: only a legal order which does not satisfy the interests of one at 
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the expense of another, but which brings about such a compromise be- 
tween the opposing interests as to minimize the possible frictions, has 
expectation of relatively enduring existence. ..Only such an order will be 
in a position to secure social peace to its subjects on a relatively perma-_ 
nent basis. And although the ideal of justice in its original sense as 
developed here is something quite different from the ideal of peace, there 
exists a definite tendency to identify the two_i^eals, or at least to sub^ 
stitute the ideal of peace for that of jtistTce. 

5 . Justice and Legality 

This change of meaning of the concept of justice goes hand in hand 
with the tendency to withdraw the problem of justice from the insecure 
realm of subjective judgments of value, and to establish it on the secure 
ground of a given social order. “Justice” in this sense means legality; it 
is “just” for a general rule to be actually applied in all cases where, 
according to its content, this rule should be applied. It is “unjust” for it 
to be applied in one case and not in another similar case. And this 
seems “unjust” without regard to the value of the general rule itself, the 
application of which is under consideration.- ’ Justice, in the sense of 
legality, is a quality which relates not to the content of a positive order, 
but to its application. Justice in this sense is compatible with and re- 
quired by any positive legal order, be it capitalistic or communistic, 
democratic or autocratic. “Justice” means the maintenance of a positive 
order by conscientious application of it. Jt is justice “under the law.” 
The statement that the behavior of an individual is “just” or “unjust” 
in the sense of “legal” or “illegal” means that the behavior corresponds 
or does not correspond to a legal norm which is presupposed as valid by 
the judging subject because this norm belongs to a positive legal order. 
Such a statement has logically the same character as a statement by 
which we subsume a concrete phenomenon under an abstract concept. 
If the statement that certain behavior corresponds or does not corre- 
spond to a legal norm is called a judgment of value, then it is an ob- 
jective judgment of value which must be clearly distinguished from a 
subjective judgment of value by which a wish or a feeling of the 
judging subject is expressed. The statement that particular behavior 
is legal or illegal is independent of the wishes and feelings of the judging 
subject; it can be verified in an objective way. Only in the sense of 
legality can the concept of justice enter into a science of law.* 

* Cf. infra, pp. 47 ff. 



LAW AS A SPECIFIC SOCIAL TECHNIQUE 


IS 

B. The Criterion of Law (Law as a Specific Social Technique) 

If we confine our investigation to positive law, and if we compare all 
those social orders, pasLand present, that are generally called “law,” 
we shall find that they have one characteristic in common which no 
social orders of another kind present. This characteristic constitutes a 
fact of supreme importance for social life and its scientific study. And 
this characteristic is the only criterion by which we may clearly dis- 
tinguish law from other social phenomena such as morals and relipon. 
What is this criterion? 

a. Direct and Indirect Motivation 

It is the function of every social order, of every society — because 
society is nothing but a social order — to bring about a certain reciprocal 
behavior of human beings; to make them refrain from certain acts 
which, for some reason, are deemed detrimental to society, and to make 
them perform others which, for some reason, are considered useful_to 
societyj'"'' " 

"According to the manner in which the socially desired behavior is 
brought about, various types of social orders can be distinguished. 
These types — it is ideal types that are to be presented here — are 
characterized by the specific motivation resorted to by the social order 
to induce individuals to behave as desired. The motivation may be in- 
direct or direct. The order may attach certain advantages to its bliserv- 
ance and certain disadvantages to its non-observance, and, hence, make 
desire for the promised advantage or fear of the threatened disadvantage 
a motive for behavior. Beha\'ior conforming to the established order is 
achieved by a sanction provided in the order itself. The principle of 
reward and punishment — the principle of retribution — fundamental 
for social life, consists in associating conduct in accordance with the 
established order and conduct contrary to the order with a promised 
advantage or a threatened disadvantage respectively, as sanctions. 

■phe social order can, however, even without promise of an advantage 
in case of obedience, and without threat of a disadvantage in case of 
disobedience, i.e. without decreeing sanctions, require conduct that ap- 
peals directly to the individuals as advantageous, so that the mere idea 
of a norm decreeing this behavior suffices as a motive for conduct con- 
forming to the norm. This type of direct motivation in its full purity is 
j seldom to be met with in social reality. 

In the first place, there are hardly any norms whose purport appeals 
directly to the individuals whose conduct they regulate so that the mere 
idea of them suffices for motivation. Moreover, the social behavior of 
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individuals is always accompanied by a judgment of value, namely, the 
idea that conduct in acc ordance with the order is “good,” whereas that 
contrary to the order is “bad.” Hence, conformity to the order is usually 
connected with the approval of one’s fellow men; non-conformity, with 
their disapproval. The effect of this reaction of the group to the conduct 
of individuals in accordance or at variance with the order, is that of a 
sanction of the order. From a realistic point of view the decisive differ- 
ence is not between social orders whose efficacy rests on sanctions and 
those whose efficacy is not based on sanctions. Every social order is 
somehow “sanctioned” by the specific reaction of the community to 
conduct of its members corresponding to or at variance with the order. 
This is also true of highly developed moral systems, which most closely 
approach the ts^pe of direct motivation by sanctionless norms. The only 
difference is that certain social orders themselves provide definite sanc- 
tions, whereas, in othersj the sanctions consist in the automatic reaction 
of the community not expressly provided by the order. 

b. Transcendental and Socially Organized Sanctions 

The sanctions provided by the social order itself may have a tran- 
scendental, that is, a religious, or a social-immanent character. 

In the first place, the sanctions provided by the order consist in ad- 
vantages or disadvantages that are to be applied to the individuals by a 
superhuman authority, a being characterized more or less as godlike. 
According to the idea that individuals have of superhuman beings, in 
the beginnings of the religious development, they exist, not in a here- 
after different from the here, but closely connected with men in the 
nature surrounding them. The dualism of the here and the hereafter is 
still unknown to primitive man.* His first gods probably are the souls of 
the dead, particularly dead ancestors, that live in trees, rivers, rocks, 
and especially in certain animals. It is they who guarantee the main- 
tenance of the primitive social order by punishing its violation with 
death, sickness, unluckiness in hunting and in similar ways, and by re- 
warding its observance with health, long life, and luck in hunting. 
Retribution does indeed emanate from divinity but it is realized in the 
here. For nature is explained by primitive man according to the prin- 
ciple of retribution. He regards natural events only with respect to the 
advantage or disadvantage connected with them, and he interprets the 
advantageous events as reward, the disadvantageous as punishment in- 
flicted upon him by the personal and superhuman beings whom he 
imagines as existing within or behind the natural phenomena. The 


Cf. my SociETy and Natuse (1943), pp. 24B, 
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earliest social order has a completely religious character. Originally, it 
knows no sanctions other than religious ones, that is, those t^manating 
from a superhuman authority. Only later, at least within the narrower 
group itself, do there appear, side by side with the transcendental sanc- 
tions, sanctions that are socially immanent, that is to say, organized,*^ 
sanctions to be executed by an individual determined by the sn rialJ 
order according to the provisions of this order. In relations between . 
different groups, blood revenge appears very early as a socially organ- 
ized reaction against an injury considered unjustified and due to a 
member of a foreign group. 

The group from which this reaction issues is a community based on 
blood relationship. The reaction is induced by fear of the soul of the 
murdered person. It seems that the latter cannot revenge himself upoii 
his murderer, if he belongs to a foreign group. Hence, he compels his 
relatives to carry out the revenge. The sanction thus socially organized , 
is itself guaranteed by a transcendental sanction. Those who fail to 
revenge the death of their relative upon the foreign murderer and his 
group are threatened with sickness and death by the soul of the mur- 
dered man. It seems that blood revenge is the earliest socially organized 
sanction. It is worthy of note that originally it had an inter-tribal char-- 
acter. Only when the social community comprises several groups based 
on blood relationship does blood revenge become an intra-tribal insti- 
tution. 

In the further course of religious development, the divinity is con- 
ceived of as appertaining to a realm very different from the here, and 
far removed from it, and the realization of divine retribution is put off 
to the hereafter. Very often this hereafter is divided — corresponing to 
the two-fold character of retribution — into a heaven and a hell. In this , 
stage, the social order has lost its religious character. The religious 
order functions only as a supplement and support to the social order.. 
The sanctions of the latter are exclusively acts of human individuals 
regulated by the social order itself. 

c. Punishment and Reward 

It is a fact well worth noting that of the two sanctions here presented 
as typical — the disadvantage threatened in case of disobedience (pun-’" 
ishment, in the broadest sense of the term), and the advantage promised 
in case of obedience (the reward), in social reality the first plays a far 
more important role than the second. That the technique of punish- 
ment is preferred to that of reward is seen with especial clarity where 
the social order still has a distinctly religious character, i.e., is guaran- 
teed by transcendental sanctions. Primitive peoples’ behavior conform- 
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ing to the social order, especially the observance of the numerous pro- 
hibitions called “taboos,” is determined principally by the fear that 
dominates the life of such peoples. It is fear of the grievous evil with 
which the superhuman authority reacts against every violation of tradi- 
tional customs. If violations of the social norms are much less frequent 
in primitive societies than in civilized societies, as some ethnologists 
report to be the case, it is chiefly this fear of the revenge of the spirits, 
fear of a punishment that is of divine origin but takes place here, that is 
responsible for this effect of preserving social order. The hope of reward 
has only a secondary significance. And even in more highly developed 
religions, where divine retribution is no longer or not only realized here, 
but in the hereafter, the idea of a punishment to be expected after death 
holds first place. In the actual beliefs of mankind, fear of hell is much 
more alive, and the picture of a place of punishment is much more con- 
crete, than the usually very vague hope of a future paradise where our 
virtue shall find its reward. Even when the wish-fulfilling phantasy of 
individuals is not limited by any restrictions, it imagines a transcendental 
order the technique of which is not entirely different from the technique 
of the empirical society. 

This may be due to the fact that religious ideology always more or 
less mirrors actual social reality. And in this, as far as the organization 
of the group is concerned, essentially only one method of bringing about 
socially desired behavior is taken into account: ihe threat and the ap- 
plication of an evil in case of contrary behavior — the technique of 
punishment. The technique of reward plays a significant role only in 
the private relations of individuals. 

d. Law as a Coercive Order 

The evil applied to the violator of the order when the sanction is 
socially organized consists in a deprivation of possessions — life, health, 
freedom, or property. As the possessions are taken from him against his 
will, this sanction has the character of a measure of coercion. This does 
not mean that in carrying out the sanction physical force must be ap- 
plied. This is necessary only if resistance is encountered in applying 
the sanction. This is only exceptionally the case, where the authority 
applying the sanction possesses adequate power. A social order that 
seeks to bring about the desired behavior of individuals by the enact- 
ment of such measures of coercion is called a coercive order. Such it is 
because it threatens socially harmful deeds with measures of coercion, 
decrees such measures of coercion. As such it presents a contrast to all 
other possible social orders — those that provide reward rather than 
punishment as sanctions, and especially those that enact no sanctions at 
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all, relying on the technique of direct motivation. In contrast to the 
orders that enact coercive measures as sanctions, the efficacy of the 
others rests not on coercion but on voluntary obedience. Yet this con- 
trast is not so distinct as it might at first sight appear. This follows 
from the fact that the technique of reward, as a technique of indirect 
motivation, has its place between the technique of indirect motivation 
through punishment, as a technique of coercion, and the technique of 
direct motivation, the technique of voluntary obedience. Voluntary 
obedience is itself a form of motivation, that is, of coercion, and hence 
is not freedom, but it is coercion in the psychological sense. If coercive 
orders are contrasted with those that have no coercive character, that 
rest on voluntary obedience, this is possible only in the sense that one 
provides measures of coercion as sanctions whereas the other does not. 
And these sanctions are only coercive measures in the sense that certain 
possessions are taken from the individuals in question against their 
will, if necessary by the emplo3mient of physical force. 

In this sense, the law is a coercive order. 

If the social orders, so extraordinarily different in their tenors, which 
have prevailed at different times and among the most different peoples, 
are all called legal orders, it might be supposed that one is using an 
expression almost devoid of meaning. What could the so-called law of 
ancient Babylonians have in common with the law that prevails today 
in the United States? What could the social order of a negro tribe 
under the leadership of a despotic chieftain — an order likewise 
called “law” — have in common with the constitution of the Swiss 
Republic? Yet there is a common element, that fully justifies this ter- 
minology, and enables the word “law” to appear as the expression of a 
concept with a socially highly significant meaning. For the word refers 
to that specific social technique of a coercive order which, despite the 
vast differences existing between the law of ancient Babylon and that 
of the United States of today, between the law of the Ashantis in West 
Africa and that of the Swiss in Europe, is yet essentially the same for 
all these peoples differing so much in time, in place, and in culture: the 
social technique which consists in bringing about the desired social 
conduct of men through the threat of a measure of coercion which is to 
be applied in case of contrary conduct. What the social conditions are 
that necessitate this technique, is an important sociological question. 
I do not know whether we can answer it satisfactorily. Neither do I 
know whether it is possible for mankind to emancipate itself totally 
from this social technique. But if the social order should in the future 
no longer have the character of a coercive order, if society should exist 
without “law,” then the difference between this society of the future 
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and that of the present day would be immeasurably greater than the 
difference between the United States and ancient Babylon, or Switzer- 
land and the Ashanti tribe. 

e. Law, Morality, Religion 

While recognizing law as the specific social technique of a coercive 
order, we can contrast it sharply with other social orders which pursue 
in part the same pu rposes' as the law, but by quite different mean s. And 
law is a means, a specific sociaf nieans,~nb^M end. Law, morality, and 
religion, all three forbid murder. But the law does this by providing 
that if a' nian commits murder, then anothCT man, designated by the 
legal order, shall apply against the murdere^a certain measure of coer- 
cion, prescribed by fh'e legal order. Mdralfty limits itself to requiring; 
thou shalt not kill. And if a murderer is ostracized morally by his 
fellow men, and maiiy an individual refrains from murder not so much 
because he wants to avoid the punishment of law as to avoid the moral 
disapprobation of his fellow men, the great distinction still remains, that 
the reaction of the law consists in a measure of coercion enacted by the 
order, and socially organized, whereas the moral reaction against im- 
moral conduct is neither provided by the moral order^ nor, if provided, 
socially organized. In this respect religious norms are nearer to legal 
norms than are' mdfirnorms. iFor religious norms threaten the murderer 
with punishment by a superhuman authbriti^ Blit' the sanctions which 
the religious norms lay down have a transcendental character; they are 
not socially organized sanctions, even though provided for by the reli- 
gious order. They are probably more effective than the legal sanctions. 
Their efficacy, however, presupposes belief in the existence and power 
of a superhuman authority. 

It is, however, not the effectiveness of the sanctions that is here in 
question, but only whether and how they are provided for by the social 
order. The socially organized sanction is an act of coercion which an 
individual determined by the social order directs, in a manner deter- 
mined by the social order, against the individuaJ^pjonsible for conduct 
contrary to that order. This conduct we call Both the delict 

and the sanction are determined by the legal order. The sanction is the 
reaction of the legal order against the delict, or, what amounts to the 
same thing, the reaction of the community, constituted by the legal 
order, to the evil-doer, the delinquent. The individual who carries out 
the sanction acts as an agent of the legal order. This is equivalent to 
saying that the individual who carries out the sanction acts as an organ 
of the community, constituted by the legal order. A social community is 
nothing but a social order regulating the mutual behavior of the indi- 
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viduals subject to the order. To say that individuals belong to a certain 
conununity, or form a certain community, means only that the individu- 
als are subject to a common order regulating their mutual behavior. 
The legal sanction is thus interpreted as an act of the legal community; 
while the transcendental sanction — the illness or death of the sinnor 
or punishment in another world — is never interpreted as a reaction of 
the social group, but always as an act of the superhuman, and therefore 
super-social, authority. 

/. Monopolization of the Use o f Force 

Among the paradox^ of the social technique here characterized as a 
coercive order is the fact that its specific instrument, the coercive act of 
the sanction, is of exactly the same sort as the act which it seeks to 
prevent in the relations of individuals, the delict; that the sanction 
against socially injurious behavior is itself such behavior. For that which 
is to be accomplished by the threat of forcible deprivation of life, 
health, freedom, or property is precisely that men in their mutual con- 
duct shall refrain from forcibly depriving one another of life, health, 
freedom, or property. Force is employed to prevent the emplo3rment of 
force in society. This seems to be an antinomy; and the effort to avoid 
this social antinomy leads to the doctrine of absolute anarchism which 
proscribes force even as sanction. Anarchism tends to establish the social 
order solely upon voluntary obedience of the individuals. It rejects the 
technique of a coercive order and hence rejects the law as a form of 
organization. 

The antinomy, however, is only apparent. The law is, to be sure, an 
ordering for the promotion of peace, in that it forbids the use of force in 
relations among the members of the community. Yet it does not abso- 
lutely preclude the use of force. Law and force must not be understood 
as absolutely at variance with one another. Law is an organization of 
force. For the law attaches certain conditions to the use of force in 
relations among men, authorizing the employment of force only by 
certain individuals and only under certain circumstances. The law 
allows conduct which, under all other circumstances, is to be considered 
as “forbidden”; to be legally forbidden means to be the very condition 
for such a coercive act as a sanction. The individual who, authorized 
by the legal order, applies the coercive measure (the sanction), acts as 
an agent of this order, or — what amounts to the same — as an organ 
of the community constituted thereby. Only this individual, only the 
organ of the community, is authorized to employ force. And hence one 
may say that law makes the use of force a monopoly of the community. 
And precisely by so doing, law pacifies the community. 
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g. Law and Peace 

Peace is a condition in which there is no use of force. In this sense of 
the word, law provides for only relative, not absolute peace, in that it 
deprives individuals of the right to employ force but reserves it for the 
community. The peace of the law is not a condition of absolute absence 
of force, a state of anarchy; it is a condition of monopoly of force, a 
force monopoly of the community. 

A community, in the long nm, is possible only if each individual re- 
spects certain interests — life, health, freedom, and property of every- 
one else, that is to say, if each refrains from forcibly interfering in these 
spheres of interest of the others. The social technique that we call 
“law” consists in inducing the individual to refrain from forcible in- 
terference in the sphere of interests of others by specific means: in 
case of such interference, the legal community itself reacts with a like 
interference in the sphere of interests of the individual responsible 
for the previous interference. Like for like. It is the idea of retribu- 
tion which lies at the base of this social technique. Only in a relatively 
late stage of evolution is the idea of retribution replaced by that of 
prevention. But then it is a change only of the ideology justifying 
the specific technique of the law. The technique itself remains the 
same. 

Thus forcible interference in the sphere of interests of another con- 
stitutes on the one hand an illegal act, the ddict, and on the other hand, 
a sanction. Law is an order according to which the use of force is gen- 
erally forbidden but exceptionally, under certain circumstances and for 
certain individuals, permitted as a sanction. In the rule of law, the 
employment of force appears either as a delict, i.e. the condition for the 
sanction, or as a sanction, i.e. the reaction of the legal community against 
the delict. 

Inasmuch as forcible interference in the sphere of interests of indi- 
viduals is permitted only as a reaction of the community against pro- 
hibited conduct of the individual, inasmuch as forcible interference in 
the sphere of interests of the individual is made a monopoly of the 
community, a definite sphere of interests of the individuals is protected. 
As long as there exists no monopoly of the community in forcible inter- 
ference in the sphere of interests of the individual, that is to say, as long 
as the social order does not stipulate that forcible interference in the 
sphere of interests of the individual may be resorted to only under very 
definite conditions (namely, 2is a reaction against illegal interference in 
the sphere of interests of the individuals, and then only by stipulated 
individuals), so long is there no sphere of interests of the individuals 
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protected by the social order. In other words, there is no state of law 
which, in the sense developed here, is essentially a state of peace. 

h. Psychic Compulsion 

The view that coercion is an essential element of law is often falsdy 
interpreted to mean that the effectiveness of the legal sanction is part 
of the concept of law. The sanction is said to be effective if the indi- 
viduals subjected to the law — in order to avoid the evil of the sanction 
— behave “lawfully,” or if the sanction is executed in case its condition, 
the delict, has been fulfilled. An expression of this view is the frequently 
heard statement that law is an “enforcible” rule or, even, a rule which is 
actually “enforced” by a certain authority. Typical is the well-known 
definition given by Holland: “A law in the proper sense of the term 
is ... a general rule of external human action enforced by a sovereign 
political authority.” * That is to say, it is of the essence of a legal rule 
that the sanction it prescribes is executed by the proper organ. But 
such is the case only if an individual does not behave lawfully, if he 
“violates” the legal rule. In other words, the sanction to be executed by 
the organ is provided for only in those concrete cases where the conduct 
which the legal order tries to bring about has not been “enforced” and, 
thus, has proved not to be “enforcible.” It is only for this case that the 
sanction is provided. 

Let us use the term “subject” to denote the individual who does or 
does not obey the law, the term “organ” to denote the individual who 
executes the sanction and by so doing applies the law. If one describes 
the law as an “enforcible” or “enforced” rule of human behavior, then a 
distinction must be made between the behavior of the subject, and the 
behavior of the organ. In his definition, Holland seems to refer to the 
behavior of the organ. However, those who speak of the “enforcement” 
of law usually have in mind rather the behavior of the subject: the fact 
that the subject is compelled to obey the rule of law. They are referring, 
not to the coercive measure which the organ actually executes, but to 
the subject’s fear that the measure will be taken in case of non-obedience, 
of unlawful conduct. The “coercion” which they have in mind is thus a 
psychic compulsion, resulting from the idea men have of the legal order. 
This idea is “coercive” if it furnishes a motive for the behavior desired 
by the legal order. So far as this psychic compulsion goes, the law does 
not differ from moral or religious norms. For moral and religious norms, 
too, are coercive insofar as our ideas of them make us behave in accord- 
ance to them. 

* Sir Thomas Erskine Holiand, The Elements op Jurisprudence (isth ed. 
1934) 4if. 
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i. The Motives of Lawful Behavior 

The attempt to make this “psychic compulsion” an essential element 
of the concept of law is open to a further serious objection. We do not 
know exactly what motives induce men to comply with the rules of law. 
No positive legal order has ever been Investigated in a satisfactory 
scientific manner with a view to answering this question. At present, we 
do not even have at our disposal any methods which would enable us to 
treat this sociologically and politically highly important problem in a 
scientific way. All we can do is to make more or less plausible con- 
jectures. In all probability, however, the motives of lawful behavior are 
by no means only the fear of legal sanctions or even the belief in the 
binding force of the legal rules. AVhen the moral and religious ideas of 
an individual run parallel to the legal order to which he is subject, his 
lawful behavior is often due to those moral and religious ideas. Benefits 
which are in no way determined by the legal order but in fact connected 
with lawful behavior may also be a motive for conduct conforming to 
the law. A man fulfills his legal duty to pay his debts very often not 
because he wishes to avoid the sanction provided by the law against an 
individual who does not pay his debts, but because he knows that if he 
carefully pays his debts his credit will increase; whereas if he does not 
pay his debts, he will lose his credit. The advantage of credit is not 
provided by the legal order as a reward for fulfilling one’s duties. It is a 
benefit connected in fact with lawful behavior; and it is very often the 
wish to have such benefit which is the motive of lawful behavior. From 
the fact that people, by and large, behave in accordance with the rules 
of law, it would be gratuitous to conclude that this is caused by the 
psychic compulsion which the idea of the legal order, the fear of its 
sanctions, exercises. That a legal order is “efficacious,” strictly means 
only that people’s conduct conforms with the legal order. No specific 
information is thereby given about the motives of this conduct and, in 
particular, about the “psychic compulsion” emanating from the legal 
order. 

j. Arguments against the Definition of Law as Coercive Order 
I. Eugen Ehrlich’s Theory 

The doctrine according to which coercion is an essential element of 
law is very often disputed, especially from a sociological point of view. 
The typical argument is a reference to the fact that men obey the legal 
order, fulfill their legal duties in many cases — if not mostly — not be- 
cause of fear of the sanctions provided for by the legal order, but for 
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other reasons. Thus, for instance, Eugen Ehrlich, one of the founders 
of the sociology of law, says: 

It is quite obvious that a man lives in innumerable legal relations, and that, 
with few exceptions, he quite voluntarily performs the duties incumbent upon 
him because of these relations. One performs one’s duties as father or son, 
as husband or wife, does not interfere with one’s neighbor’s enjoyment of his 
property, pays one’s debts, delivers that which one has sold, and renders to 
one’s employer the performance to render which one has obligated oneself. 
The jurist, of course, is ready with the objection that all men perform their 
duties only because they know that the courts could eventually compel them 
to perform them. If he should take the pains, to which, indeed, he is not 
accustomed, to observe what men do and leave undone, he would soon be 
convinced of the fact that, as a rule, the thought of compulsion by the courts 
does not even enter the minds of men. Insofar as they do not simply act in- 
stinctively, as indeed is usually the case, their conduct is determined by quite 
different motives; they might otherwise have quarrels with their relatives, lose 
their positions, lose custom, get the reputation of being quarrelsome, dishonest, 
irresponsible persons. The jurist ought to be the last person of all to overlook 
the fact that that which men do or leave undone as a legal duty in this sense 
often is something quite different from, occasionally is much more than, that 
which the authorities could ever compel them to do or leave undone. The 
rule of conduct, not infrequently, is quite different from the rule that is 
obeyed because of compulsion {Zwangsnorm).* 

The statement that the individuals subject to the legal order conform 
their behavior to this order not merely because they wish to avoid the 
disagreeable effects of the sanctions provided for by the order, is un- 
doubtedly correct. But this statement is not at all irreconcilable with 
the doctrine that coercion is an essential element of law. This doctrine 
does not refer to the actual motives of the behavior of the individuals 
subjected to the legal order, but to its content, to the specific means used 
by the legal order to bring about a certain behavior of the individuals, 
to the specific technique of this social order. The doctrine that coercion 
is an essential element of law does not refer to the actual behavior of 
the individuals subjected to the legal order, but to the legal order itself, to 
the fact that the legal order provides for sanctions and that by this very 
fact and only by this fact, that is, by this specific social technique, is it 
distinguished from other social orders. If an individual — against his 
instinctive impulse — refrains from murder, adultery, theft, because he 
believes in God and feels himself bound by the Ten Commandments, and 

+ Eugen Ehm-ich, Grundlegung der Soziologie des Rechts (1913) ; quotation 
from English translation. Fundamental Principles op the Sociologt op Law 
(1936) 21. 
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not because he fears the punishment which certain legal norms attach 
to these crimes, the legal norms are — as far as this individual is con- 
cerned — completely superfluous; having no effect, they are, from a 
socio-psychological point of view, even not existent in relation to this 
individual. If we characterize human behavior from the point of view of 
its motives, the behavior of the individual in question is a religious, not 
a legal phenomenon, is a subject-matter of the sociology of religion, not 
of the sociology of law. If the legal order provides for punishment in 
case a man commits murder, theft, adultery, it is because the legislator 
supposes — rightly or wrongly — that the belief in God and His Ten 
Commandments, that other motives than fear of the legal punishment, 
do not suffice to induce men to refrain from murder, theft, and adultery. 
If there exists any legal order providing its specific sanctions, it is pre- 
cisely because the men who create and execute this legal order suppose — 
rightly or wrongly — that other social orders providing no sanctions or 
other sanctions are not effective enough to bring about the behavior 
which the creators and executors of the legal order consider to be 
desirable. 

What distinguishes the legal order from all other social orders is the 
fact that it regulates human behavior by means of a specific technique. 
If we ignore this specific element of the law, if we do not conceive of the 
law as a specific social technique, if we define law simply as order or 
organization, and not as a coercive order (or organization), then we lose 
the possibility of differentiating law from other social phenomena; then 
we identify law with society, and the sociology of law with general 
sociology. 

This is a typical mistake of many legal sociologists, and especially of 
Eugen Ehrlich’s sociology of law. His main thesis runs as follows: Law 
is a coercive order only if we identify the law with the rules according to 
which the courts have to decide the legal disputes that are brought 
before them. But the law is not, or is not only, the rule according to 
which the courts decide or have to decide, disputes; the law is the rule 
according to which men actually behave: 

The rule of human conduct and the rule according to which the judges 
decide legal disputes may be two quite distinct things ; for men do not always 
act according to the rules that will be applied in settling their disputes. No 
doubt the legal historian conceives of law as a rule of' human conduct; he 
states the rules according to which, in antiquity or in the Middle Ages, mar- 
riages were entered into, husband and wife, parents and children lived together 
in the family ; he tells whether property was held individually or in common, 
whether the soil was tilled by the owner or by a lessee paying rent or by a 
serf rendering services; how contracts were entered into, and how property 
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descended. One would hear the same thing if one should ask a traveler re- 
turning from foreign lands to give an account of the law of the peoples he 
has become acquainted with. He will tell of marriage customs, of family life, 
of the manner of entering into contracts; but he will have little to say about 
the rules according to which law-suits are being decided. 

This concept of law, which the jurist adopts quite instinctively when he is 
studying the law of a foreign nation or of remote times for a purely scientific 
purpose, he will give up at once when he turns to the positive law of his own 
country and of his own time. Without his becoming aware of it, secretly as it 
were, the rule according to which men act becomes the rule according to 
which their acts are being adjudged by courts and other tribunals. The latter, 
indeed, is also a rule of conduct, but it is such but for a small part of the 
people, i.e. for the authorities, entrusted with the application of the law; but 
not like the former, for the generality of the people. The scientific view has 
given way to the practical view, adapted to the requirements of the judicial 
official, who, to be sure, is interested in knowing the rule according to which 
he must proceed. It is true, jurists look upon these rules as rules of conduct 
as well, but they arrive at this view by a jump in their thinking. They mean 
to say that the rules according to which courts decide are the rules according 
to which men ought to regulate their conduct. To this is added a vague notion 
that in the course of time men will actually regulate their conduct in accord- 
ance with the rules according to which the courts render their decisions. Now 
it is true that a rule of conduct is not only a rule according to which men 
customarily regulate their conduct, but also a rule according to which they 
ought to do so; but it is an altogether inadmissible assumption that this 
“ought” is determined either exclusively or even preponderantly by the courts. 
Daily experience teaches the contrary. Surely no one denies that judicial 
decisions influence the conduct of men, but we must first of all inquire to 
what extent this is true and upon what circumstances it depends.’*' 

Ehrlich’s answer to this question is that judicial decisions influence 
the conduct of men only to a very limited extent. The rules according to 
which the courts and other organs of the community decide disputes, and 
that means the rules providing for coercive acts as sanctions, are only a 
part, and not even an essential part, of the law which is the rule or the 
complex of rules according to which men — including the men who are 
not organs of the community — actually behave. But not every rule 
according to which men actually behave is a legal rule. What is the 
specific difference between legal rules and other rules of human be- 
havior? This means: what is the criterion of law, what is the specific 
object of a sociology of law in contradistinction to the object of general 
sociology? To this, Ehrlich has only the following answer: 

Three elements, therefore, must under all circumstances be excluded from 
the concept of law as a compulsory order maintained by the state — a concept 

Ehrucs, Socioloot of Law lo-ii. 
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to which the traditional juristic science has clung tenaciously in substance, 
though not always in form. It is not an essential element of the concept of 
law that it be created by the state, nor that it constitute the basis for the 
decisions of the courts or other tribunals, nor that it be the basis of a legal 
compulsion consequent upon such a decision. A fourth element remains, and 
that will have to be the point of departure, i.e. the law is an ordering. . . . 
We may consider it established that, within the scope of the concept of the 
association, the law is an organization, that is to say, a rule which assigns to 
each and every member of the association his position in the community, 
whether it be of domination or of subjection (Ueberordnmg, Unterordnung), 
and his duties; and that it is now quite impossible to assume that law exists 
within these associations chiefly for the purpose of deciding controversies that 
arise out of the communal relation. The legal norm according to which legal 
disputes are being decided, the norm for decision, is merely a species of legal 
norm with limited functions and purposes.'*' 

The result of Ehrlich’s attempt to emancipate the definition of law 
from the element of coercion is the definition: the law is an ordering of 
human behavior. But this is a definition of society, not of law. Every 
complex of rules regulating the mutual behavior of men is an order or 
organization which constitutes a community or association and which 
"assigns to each and every member of the association his position in the 
community and his duties.” There are many such orders which have no 
legal cljaracter. Even if we limit the concept of order or organiza'ion to 
relatively centralized orders which institute special organs for the crea- 
tion and application of the order, the law is not sufficiently determined 
by the concept of order. The law is an order which assigns to every 
member of the community his duties and thereby his position in the 
community by means of a specific technique, by providing for an act of 
coercion, a sanction directed against the member of the community who 
does not fulfill his duty. If we ignore this dement, we are not able to 
differentiate the legal order from other social orders. 

2 . The Never-ending Series of Sanctions 

Another argument against the doctrine that coercion is an essential 
element of law, or that sanctions form a necessary elemrat within the 
legal structure, runs as follows Mf it is necessary to guarantee the efficacy 
of a norm prescribing a certain behavior by another norm prescribing a 
sanction in the case the former is not obeyed, a never-ending series of 
sanctions, a regressus ad infinitum, is inevitable. For “in order to secure 
the efficacy of a rule of the «th degree, a rule of the « -1- i degree is 
necessary.” f ' Since the legal order can be composed only by a definite 

* Ehrlich, Sociology op Law 23-34. 

t N. S. Timasheff, An Introduction to thb Sociology op Law (1939) 264. 
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number of rules, the norms prescribing sanctions presuppose nnr mg 
which prescribe no sanctions. Coercion is not a necessary but only a 
possible element of law. 

* The assertion that in order to secure the efficacy of a rule of the »th t 
degree, a rule of the » + ith degree is necessary, and that therefore it is 
impossible to secure the efficacy of all legal rules by rules providing for 
sanctions, is correct; but the rule of law is not a rule the efficacy of 
which is secured by another rule providing for a sanction, even if the 
efficacy of this rule is not secured by another rule. A rule is a legal rule 
not because its efficacy is secured by another rule providing for a sanc- 
tion; a rule is a legal rule because it provides for a sanction.^The prob- 
lem of coercion (constraint, sanction) is not the problem of securing 
the efficacy of rules, but the problem of the content of the rules. The 
fact that it is impossible to secure the efficacy of all rules of a legal order 
by rules providing for sanctions does not exclude the possibility of con- 
sidering only rules providing for sanctions as legal rules. All the norms 
of a legal order are coercive norms, i.e. norms providing for sanctions; 
but among these norms there are norms the efficacy of which is not 
secured by other coercive norms. Norm n, e.g., runs as follows: If an 
individual steals, another individual, an organ of the community, shall 
punish him. The efficacy of this norm is secured by the norm » + i : If 
the organ does not punish a thief, another organ shall punish the organ 
who violates his duty of punishing the thief. There is no norm » -f 2, 
securing the efficacy of the norm w + i. The coercive norm » i: If 
the org2in does not punish the thief, another organ shall punish the law- 
violating organ, is not guaranteed by a norm of the n 2nd degree.^ 
But all the norms of this legal order are coercive norms.* 

Finally, one objects to the doctrine that coercion is an essential ele- 
ment of law by alleging that among the norms of a legal order there are 
many rules which provide for no sanctions at all. The norms of the 
constitution are frequently pointed out as legal norms although they 
provide for no sanctions. We shall deal with this argument in a lata: 
chapter.f 

C. Validity and Efficacy 

The element of “coercion” which is essential to law thus consists, not 
in the so-called “psychic compulsion,” but in the fact that specific acts 


according to L. Petrazhttsky, Theory or Law and State (in Russian: zd ed. 1909) 
273-285. 

* This does not mean that the execution of the sanction stipulated in a legal 
norm has always the character of a legal duty. Cf. infra, pp. 59 B. 
t Cf. infra, pp. 143 fi. 



THE CONCEPT OF LAW 


30 

of coercion, as sanctions, are provided for in specific cases by the rules 
which form the legal order. The element of coercion is relevant only as 
part of the contents of the legal norm, only as an act stipulated by this 
norm, not as a process in the mind of the individual subject to the norm. 
The rules which constitute a system of morality do not have any such 
import. Whether or not men do actually behave in a manner to avoid 
the sanction threatened by the legal norm, and whether or not the 
sanction is actually carried out in case its conditions are fulfilled, are 
issues concerning the efficacy of the law. But it is not the efficacy, it is 
the validity of the law which is in question here. 

a. The “Norm” 

What is the nature of the validity, as distinguished from the efficacy 
of law? The difference may be illustrated by an example: A legal rule 
forbids theft, prescribing that every thief must be punished by the 
judge. This rule is “valid” for all people, to whom theft is thereby 
forbidden, the individuals who have to obey the rule, the “subjects.” 
The legal rule is “valid” particularly for those who actually steal and 
in so doing “violate” the rule. That is to say, the legal rule is valid 
even in those cases where it lacks “efficacy.” It is precisely in those 
cases that it has to be “applied” by the judge. The rule in question is 
valid not only for the subjects but also for the law-applying organs. 
But the rule retains its validity, even if the thief should succeed in 
escaping, and the judge, therefore, should be unable to punish him and 
thus apply the legal rule. Thus, in the particular case, the rule is valid 
for the judge even if it is without efficacy, in the sense that the-condi- 
tions of the sanction prescribed by the rule are fulfilled and yet the 
judge finds himself unable to order the sanction. What is now the sig- 
nificance of the statement that the rule is valid even if, in a concrete 
case, it lacks efficacy, is not obeyed, or is not applied? 

By “validity" we mean the specific existence of norms. To say that a 
norm is valid, is to say that we assume its existence or — what amounts 
to the same thing — we assume that it has “binding forge” for those 
whose behavior it regulates. Rules of law, if valid, are ^or^^ They 
are, to be more precise, norms stipulating sanctions. But what is a 
norm? - 


I. The Law as a Command, i.e.. Expression of a Will 

In our attempt to explain the nature of a norm, let us provisionally 
assume that a norm is a commemd. This is how Austin characterizes 
■ law. He says: “Every law or nde ... is a command. Or, rather, laws 
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or rules, properly so called, are a species of commands.” * A command 
is the expression of an individual’s will (or wish) the object of which is 
another individual’s behavior. If I want (or wish) somebody else to 
conduct himself in a certain way and if I express this my will (or wish) 
to the other in a particular way, then this expression of my will (or 
wish) constitutes a command. A command differs from a request, from 
a mere “entreaty,” by its form. A command is the expression in an 
imperative form of the will that somebody else shall behave in a certain 
manner. An individual is especially likely to give his will this form 
when he has, or believes himself to have, a certain power over the other 
individual, when he is, or thinks he is, in a position to enforce obedience. 
But not every command is a valid norm. A command is a norm only if it 
is binding upon the individual to whom it is directed, only if this individ- 
ual ought to do what the command requires. When an adult directs a 
child to do something, this is not a case of a binding command, however 
great the superiority in power of the adult and however imperative the 
form of the command. But if the adult is the child’s father or teacher, 
then the command is binding upon the child. Whether or not a command 
is binding depends upon whether or not the individual com man d i n g 
is “authorized” to issue that command. Provided that he is, then the 
expression of his will is binding, even if, in fact, he should not have 
any superior power and the expression should lack imperative form. 
Austin, it is true, is of the opinion that “a command is distinguished 
from other significations of desire, not by the style in which the desire is 
signified, but by the power and the purpose of the party commanding to 
inflict an evil or pain in case the desireHBe disregarded.” Further, he 
says: “A command is distinguished from other significations of desire 
by this peculiarity: that the party to whom it is directed is liable to evil 
from the other, in case he comply not with the desire. Being liable to 
evil from you if I comply not with a wish which you signify, I am 
bound or obliged by your command.” t Thus he identifies the two 
concepts “command” and “binding command.” But that is incorrect, 
since not every command issued by somebody superior in power is of a 
binding nature. The command of a bandit to deliver my cash is not 
binding, even if the bandit actually is able to enforce his will. To 
repeat: A command is ^ding, not because the individual command- 
ing has an actual superiority in power, but because he is “authorized" or 
“empowered” to issue commands of a binding nature. And he is 
"authorized” or “empowered” only if a normative order, which is pre- 
supposed to be binding, confers on him this capacity, the competence 

* I John Austin, Lectures on Jurisprudence (sth ed. 1885) 88. 

1 1 Austin, Jurisprudence 8g. 
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to issue binding commands. Then, the expression of his will, directed 
to the behavior of another individual, is a binding command, even if 
the individual commanding has in fact no actual power over the indi- 
vidual to whom the command is addressed. The binding force of a 
command is not “derived” from the command itself but from the. condi- 
tions under which the command is being issued. Supposing that the 
r^fis of law are binding commmi3s,jt is clear that binding force resides 
‘ip thdise commands because they are issued by competent authorities. 

2 . The “Will” of the Parties in a Legal Transaction 

On closer analysis, however, it is apparent that rules of law are “com- 
mands” only in a very vague sense. A command, in the proper sense of 
the word, e.xists only when a particular individual sets and expresses an_ 
act opwill. In the proper sense of the word, the existence of a command 
presupposes two eleme nts: an ac t of w ill, having somebody else’s be- 
havior as its object, and the expression thereof, by means of words or 
gestures or other signs. A command is in existence only as long as bFth ‘ 
these elements are present. If somebody gives me a command, and if, 
before executing it, I have satisfactory evidence that the underlying act 
of will no longer exists — the evidence might be the death of ti: indi- 
vidual commanding — then I am not really faced with any command, 
even if the expression of the command should still be there — as it may, 
for instance, if the command is in writing. The situation is totally dif- 
ferent when the command is binding. Then, in common parlance, the 
command “subsists” even when the act of will no longer exists. A 
person’s so-called “last will,” his testament, is a command that 
assumes binding force first when the person himself is dead, thus when 
he is no longer capable of willing, and a command, in the proper sense of 
the word, could not possibly exist. That in which the binding force in 
this case resides must therefore be something else than the psychic act 
of will in the mind of the testator. If a real will on the side of the 
testator is at all necessary for the validity of a testament, then the 
bindi^. force cannot belong to this will; it must belong to something 
whiclflk “created” by the will of the testator, something the “existence” 
or “T«alidity” of which outlasts the existence of that real will. 

In order to establish a “binding contract,” two individuals have to 
express their agreement, i.e. their agreeing intention or will concerning 
certain mutual conduct. The contract is the product of the will of the 
two contracting parties. However, the contract is supposed to remain in 
force even if later on one of the parties should change his mind and no 
longer want what he said he wanted when the contract was made. Thus 
the contract obliges this party even against his real will, and therefore it 
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cannot be the “will” of the parties in which the binding force resides, 
and which continues, stays “valid,” after the contract has been con- 
cluded. If we denote that which has the binding force by the term 
“contract,” then the binding contract and the procedure by which it is 
created, i.e. the expression of the agreeing intentions of the parties, are 
two different phenomena. It is, furthermore, doubtful whether the 
cedure by which a binding contract is created necessarily involve 
in the mind of each party, there be a real intention, a “will,” havh^j^" 
its object the contents of the contract. . 

3. The “Will” of the Legislator ' 

If we designate a statute, decided upon by a parliament in the forms 
prescribed by the constitution, as a “command” or, what, amounts IjaLthe 
same thing, as the “will” of the legislator, then a “command” in fhis 
sense has hardly anything in common with a command properly sqs{ 
called. A statute owing its existence to a parliamentary decision obvi- 
ously first begins to exist at a moment when the decision has alrealjif; 
been made and when — supposing the decision to be the expression of ^ 
will — no will is any longer there. Having passed the statute, the mem* 
bers of parliament turn to other questions and cease to will the contents 
of the law, if ever they entertained any such will. Since the statute firs^. 
comes into existence upon completion of the legislative procedure, itS' 
“existence” cannot consist in the real will of the individuals belonging 
to the legislative body. A jurist who wishes to establish the “existence” 
of a law does not by any means try to prove the existence of psychologi- 
cal phenomena. The “existence” of a legal norm is no psychological 
phenomenon. A jurist considers a statute as “existing” even when those 
individuals who created it no longer will the content of the statute, hay 
even when nobody any longer wills its content, at least none of those who 
were competent to create the statute by their acts of will. It is indeed 
possible and often actually the case that a statute “exists” at a time when 
those who created it are long since dead and no longer able to have any 
sort of will. Thus, the binding statute cannot be the will in the mind of 
the individuals who make it, even if a real act of will were necessary for 
making the statute. 

If we psychologically analyze the procedure by which a statute is con- 
stitutionally created, we shall further find that the act creating the bind- 
ing rule need not necessarily be an act of “will” having the contents of 
the rule for its object. The statute is created by a decision of the parlia- 
ment. The parliament — according to the constitution — is the authority 
competent to enact the statute. The procedure by which the parliammt 
decides upon a statute consists essentially in the voting of a bill which 
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has been submitled to its members. The statute is “decided” upon if a 
majority of the members has voted for the bill. Those members who vote 
against the bill do not “will” the contents of the statute. Despite the fact 
that they express a contrary wdll, the expression of their will is as essen- 
tial for the creation of the statute as the expression of the will of those 
who vote for the bill. The statute is, it is true, the “decision” of the whole 
parliament, including the dissenting minority. But obviously this does 
not mean that the parliament “will” the statute in the psychological sense 
that every member of the parliament “wills” the contents of the statute. 
Let us consider only the majority that votes for the law. Even so, the 
statement that the members of this majority “will” the statute is clearly 
of a fictitious nature. To vote for a bill does not at all imply actually 
willing the contents of the statute. In a psychological sense, one may 
“will” only that of which one has an idea. It is impossible to “will” some- 
thing of which one is ignorant. Now it is a fact that often, if not always, 
a considerable number of those who vote for a bill have at most a very 
superficial knowledge of its contents. All that is required of them by the 
constitution is that they vote for the bill by raising tbeir hands or by 
saying “Yes.” This they may do without knowing the contents of the bill 
and without having made its contents the object of their “will” — in the 
sense in which one individual “wills” that another individual shall con- 
duct himself in a certain way when he commands the other to do so. We 
shall not here further pursue the psychological analysis of the fact that a 
member of parliament gives his constitutionally required “consent” to a 
bill. Suffice it to say that to consent to a bill is not necessarily to “will” 
the contents of the statute and that the statute is not the “will” of the 
legislator — if we understand by “will” a real will, a psychological phe- 
nomenon — and that therefore the statute is not a command in the proper 
sense of the term. 


4. Customary Law as Conunand 

The fictitious character of the common saying that a rule of law is a 
command is still more evident when we consider customary law. Suppose 
that, in a certain community, the- following rule is considered valid; A 
debtor has to pay his creditor 5 per cent interest if there is no other agree- 
ment upon this point. Suppose further that this rule has been established 
through custom; that over a long period of time creditors have in fact 
demanded 5 per cent interest and debtors have in fact paid that amount. 
Suppose also that they have done this in the opinion that such interest 
“ought” to be paid, opinione necessitatis, as the Roman jurists formu- 
lated it. 

Whatever may be our theory about the law-creating facts with respect 
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to customary law, we shall never be able to contend that it is the “will” 
or “command” of those people whose actual conduct constitutes the cus- 
tom, that every debtor shall pay 5 per cent interest, in case he has ac- 
cepted a loan without agreeing upon another rate of interest. In each 
particular case, neither the creditor nor the debtor has any will whatso- 
ever concerning the conduct of other people. An individual creditor 
wants an individual debtor to pay him 5 per cent interest, and this indi- 
vidual debtor actually pays the demanded interest to that individual 
creditor. Such is the nature of those particular facts which together con- 
stitute the existence of the "custom,” creating the general rule that under 
certain circumstances the loan-debtor has to pay 5 per cent interest to the 
loan-creditor. The existence of the custom does not involve any will hav- 
ing this rule for its contents. When, in a particular case, a court of the 
community condemns the debtor to pay 5 per cent interest, the court 
bases its judgment on the presumption that in matters of loan one has 
to act as the members of the community have always acted. This pre- 
sumption does not reflect the actual “will” of any legislator. 

5. The “Ought” 

When laws are described as “commands” or e.xpressions of the “will” 
of the legislator, and when the legal order as such is said to be the “com- 
mand” or the “will” of the State, this must be understood as a figurative 
mode of speech. As usual, an analogy is responsible for the figurative 
statement. The situation when a rule of law “stipulates,” “provides 
for,” or “prescribes” a certain human conduct is in fact quite similar to 
the situation when one individual wants another individual to behave in 
such-and-such a way and expresses this will in the form of a command. 
The only difference is that when we say that a certain human conduct is 
“stipulated,” “provided for,” or “prescribed” by a rule of law, we are 
employing an abstraction which eliminates the psychological act of will 
which is expressed by a command. If the rule of law is a command, it is, 
so to speak, a de-psychologized command, a command which does not 
imply a “will” in a psychological sense of the term. The conduct pre- 
scribed by the rule of law is “demanded” without any human being hav- 
ing to “will” it in a psychological sense. This is expressed by the state- 
ment that one “shall,” one “ought” to observe the conduct prescribed by 
the law. A “norm ” is a rule expressing the fact that somebody ought to 
act in*h CCTtain wav, w it hout implying that anyb o dy really “wants” the 
person to act that way. 1 

ine comparison between the “ought” of a norm and a command is 
justified only in a very limited sense. According to Austin, it is the bind- 
ing force of a law that makes it a “command.”. That is to say, when 
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calling a law a command we only express the fact of its being a “norm.” 
On this point, there is no difference between a law enacted by a parlia- 
ment, a contract concluded by two parties, or a testament made by an 
individual. The contract, too, is binding, it is a norm, binding the 
contracting parties. The testament, too, is binding. It is a norm bind- 
ing the executor and the heirs. If it is dubious whether a testament may, 
even by way of comparison, be described as a “command,” it is absolutely 
impossible so to describe a contract. In the latter case, the same indi- 
viduals would otherwise both issue the command and be bound by it. 
This is impossible, for nobody can, properly speaking, command himself. 
But it is possible that a norm be created by the same individuals who are 
bound by this norm. 

Here the objection might be raised: The contract itself does not 
bind the parties, it is the law of the State that binds the parties to 
conduct themselves according to the contract. However, a law may some- 
times come very close to a contract. It is of the essence of a democracy 
that the laws are created by the same individuals who are bound by 
these laws. Insofar as identity of the commanding and the commanded 
is incompatible with the nature of a command, laws created in a demo- 
cratic way cannot be recognized as commands. If we compare them to 
commands, we must by abstraction eliminate the fact that these “com- 
mands” are issued by those at whom they are directed. One can charac- 
terize democratic laws as “commands” only if one ignores the relation- 
ship between the individuals issuing the command and the individuals at 
whom the command is directed, if one assumes only a relationship be- 
tween the latter and the “command” considered as impersonal, anony- 
mous authority. That is the authority of the law, above the individual 
persons who are commanded and who command. This idea that the 
binding force emanates, not from any commanding human being, but 
from the impersonal anonymous “command” as such, is expressed in the 
famous words non sub homine, sed sub lege. If a relation of superiority 
and inferiority is included in the concept of command, then the rules of 
law are commands only if we consider the individual bound by them 
as subject to the rule. An impersonal and anonymous “command” — 
that is the norm. 

The statement that an individual “ought to” behave in a certain way 
implies neither that some other individual “wills” or “commands” so, nor 
that the individual who ought to behave in a certain way actually be- 
haves in this way. The norm is the expression of the idea that something 
ought to occur, especially that an individual ought to behave in a certain 
way. By the norm, nothing is said about the actual behavior of the in- 
dividual concerned. The statement that an individual “ought to” behave 
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in a certain way means that this behavior is prescribed by a norm it 

may be a moral or a legal norm or some other norm. The “ought” simply 
expresses the specific sense in which human behavior is determined by a 
.norm. All we can do to describe this sense is to state that it is different 
from the sense in which we say that an individual actually behaves in a 
certain way, that something actually occurs or exists. A statement to 
the effect that something ought to occur is a statement about the exist- 
ence and the contents of a norm, not a statement about natural reality, 
i.e. actual events in nature. 

A norm expressing the idea that something ought to occur — although, 
possibly, it does not actually occur — is “valid.” And if the occurrence 
referred to is the behavior of a certain individual, if the norm says that a 
certain individual ought to behave in a certain way, then the norm is 
“binding” upon that individual. Only by the help of the concept of a 
norm and the correlated concept of “ought” can we grasp the specific 
meaning of rules of law. Only thus can we understand their relevance to 
those for whose behavior they “provide,” for whom they “prescribe” a 
certain course of conduct. Any attempt to represent the meaning of legal 
norms by rules describing the actual behavior of men — and thus to 
render the meaning of legal norms without having recourse to the concept 
of “ought” — must fail. Neither a statement about the actual behavior 
of those creating the norm, nor a statement about the actual behavior of 
those subject to the norm, can reproduce the specific meaning of the norm 
itself. 

In summary; To say that a norm is “valid” for certain individuals is 
not to say that a certain individual or certain individuals “want” other in- 
dividuals to behave in a certain way; for the norm is valid also if no such 
will exists. To say that a norm is valid for certain individuals is not to 
say that individuals actually behave in a certain way; for the norm is 
valid for these individuals even if they do not behave in that way. The 
distinction between the “ought” and the “is” is fundamental for the 
description of law. 


b. General and Individual Norms 

If law is characterized as “rules,” it must be stressed that legal rules 
essentially differ from other rules and in particular from those which are 
presented as laws of nature (in the sense of physics). Whereas laws of 
nature are statements about the actual course of events, legal rules are 
prescriptions for the behavior of men. Laws of nature are rules which 
describe how natural events actually occur and why these events occur; 
that is to say what are their causes. Rules of law refer only to human 
bdiavior; they state how men ought to behave, and say nothing about 
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the actual behavior of men and of the causes thereof. In order to prevent 
misunderstandings (as to the nature of law), it is therefore better in this 
context not to use the term “rule,” but to characterize law as norms. 

Another reason why the designation of law as “rule” is misleading is 
that the word “rule” carries the connotation of something “general.” A 
“rule” does not refer to a single non-recurring event but to a whole class 
of similar events. The import of a rule is that a phenomenon of a certain 
kind occurs — or ought to occur — always or almost always when con- 
ditions of a certain kind are fulfilled. In fact, law is often explained as 
“general rules.” Austin * draws an explicit distinction between “laws” 
and “particular commands”; where a command, he says, “obliges gen- 
erally to acts or forbearances of a class, a command is a law or rule. But 
where it obliges to a specific act or forbearance ... a command is occa- 
sional or particular.” Having identified “law” and “rule,” we can of 
course recognize as law only general norms. But there is no doubt that 
law does not consist of general norms only. Law includes individual 
norms, i.e. norms which determine the behavior of one individual in one 
non-recurring situation and which therefore are valid only for one par- 
ticular case and may be obeyed or applied only once. Such norms are 
“law” because they are parts of the legal order as a whole in exactly the 
same sense as those general norms on the basis of which they have been 
created. Examples of such particular norms are the decisions of courts 
as far as their binding force is limited to the particular case at hand. 
Suppose that a judge orders a debtor A to return $1000 to his creditor B. 
By expressly or tacitly threatening A with a civil sanction in case of non- 
payment, the judge here “commands” A to pay $1000 to B. The decision 
of the judge is a legal norm in the same sense and for the same reasons 
as the general principle that if somebody does not return a loan then a 
civil sanction ought to be inflicted upon him on the motion of the creditor. 
The “binding force” or “validity” of law is intrinsically related, not to its 
possibly general character, but only to its character as a norm. Since, by 
its nature, law is norm, there is no reason why only general norms should 
be considered law. If, in other respects, individual norms present the 
essential characteristics of law, they, too, must be recognized as law. 

c. Conditional and Unconditional Norms 

General legal norms always have the form of hypothetical statements. 
The sanction stipulated by the norm is stipulated under certain condi- 
tions. Also an individual legal norm may have this hypothetical form. 
The court decision just mentioned provides an example. .. The civil sanc- 


* I Austin, Jukesfkddencb gaf. 
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, tion is stipulated on the condition that the defendant does not observe 
the conduct prescribed by the court. There are, however, individual , 
' legal norms which have no hypothetical character. For instance , when 
^ a criminal court first establishes that a certain individual is guilty of a 
^ certain delict and then inflicts upon him a certain penalty, e.g., two years 
in jail, it is on the basis of a hypothetical general norm that the court ^ 
creates the individual norm that the accused shall be deprived of pprsnnal 
freedom for two years. This norm is unconditional. 

d. Norm and Act 

The execution of this court decision — the process implying that the 
condemned is actually put in jail and kept there for two years — is not 
itself a legal norm. If we designate this process as a “legal act,” thereby 
expressing that this act also belongs to law, then the definition of law as 
a system of norms would seem too narrow. Not only the execution of a 
legal norm, the enactment of the sanction which it stipulates, but also all 
acts by which legal norms are created, are such legal acts. That it regu- 
lates its own creation is a peculiarity of law which is of the utmost theo- 
retical importance and which will later be discussed. The act through 
which a legal norm, general or individual, is created is therefore an act 
determined by the legal order, as much as the act which is the execution 
of a norm. An act is a legal act precisely because it is determined by a 
legal norm. The legal quality of an act is identical with its relation to a 
legal norm. An act is a “legal” act only because and only insofar as it is 
determined by a legal norm. It is therefore incorrect to say that law 
consists of norms and acts. It would be more nearly correct to say that 
law is made up of legal norms and legal acts as determined by these 
norms. If we adopt a static point of view, that is, if we consider the legal 
order only in its completed form or in a state of rest, then we notice only 
the norms by which the legal acts are determined. If, on the other hand, 
we adopt a dynamic outlook, if we consider the process through which 
• the legal order is created and executed, then we see only the law-creating 
and law-executing acts. To this important distinction between statics 
and dynamics of law we shall return later. 

e. Efficacy as Conformity of the Behavior to the Norm 

In the foregoing, we have tried to clarify the difference between the 
validity and the efficacy of the law. Validity of law means that the legal 
norms are binding, that men ought to behave as the legal norms prescribe,, 
that men ought to obey and apply the legal norms. Efficacy of law means . 
that men actually behave as, according to the legal norms, they ought to. 
behave, that the norms are actually applied and obeyed. The validity is 
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2 zvaMy of law; the so-called emca^n- is a quaMHj’- of the actJ^ beiax-ior 
of mm and not, as hngrasuc usage seems to siggest, of law itsd:. The 
staiemen' that law is enecdve means only that the a.ctual beha-c.&r of 
m.en conforms with the legal nonns. Thus, validitj* and emcaq.- refer to 
cuite dinerent phenomena. The common parlance, imphhrg that \a- 
lidfiy and ernoacy are both attributes of law, is misleading, even if by the 
emcany or' law is meant that the idea of law furnishes a motive fcr lawful 
conduct. Law as valid norm nnds its eaprsssion in the staiemeni that 
m.en ought tt' behave in a certain manner, thus in a statement which does 
not tell us antuhing about aciuai e-rents. The emcam.- of law, understood 
in the last-menu on. ed way. consis'-s in -me fact that men are led to observe 
the conduct recurred by a norm by tbtir idea of this norm. A statement 
concerning -me emoacy of law so -understood is a statement about 
actual beha-.dor. To designate both the valid norm and the idea of the 
ncrm, which is a psychological face, by the same word “norm''' is to exm- 
mit an eq'uiv.ccation which may give rise to gyave fallacies. However, as 
I have already pemted out, we are not in a position to say anj-thing with 
exactitude about the motivating power which men's idea of law may 
possess. Ohiectively, we can ascena-ln only that the behatior of men 
conforms or d'oes no: conform wi± the legal norms. The only coimota- 
tion attached to the term ■■emca.ty" of law in this study is therefore that 
me acuual behavior of men conforms to the legal norms. 

/. Behavior “Opposed” to the Norm 

The judgment that actual behavior "conforms” to a norm or that 
somebodyh conduct is such as. according to the norm, it ought to be, may 
be characterized as a judgment of \alue. It is a statement asserting a re- 
lation between an object, especially human behavior, and a norm which 
the individual making this statement presupposes to be valid. Such a 
judgment of value must be carefully distinguished from the statement as- 
serting a relation between the object and an interest of the indi\ddual 
making the statement, or of other individuals. In judging that something 
is "good," we can mean that we (by which is meant the judgmg subject 
or other individuals) desire it or that we find it pleasant. Then, our judg- 
ment asserts an actual state of affairs: It is our own or other individuals’ 
emotional attitude toward the thing called “good” that we ascertain. 
The same holds for the Judgment that something is “bad,” if thereby we 
express our attitude toward it, that is, that we do not desire it or that we 
find it unpleasant. If we designate such judgments as judgments of 
value, then these judgments of value are assertions about actual facts; 
they are not different — in. principle — from other judgments about 
reality. 
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The judgment that something — in particular human conduct — is 
“good” or “bad” can also mean something else than the assertion that I 
who make the judgment, or other individuals, desire or do not desire the 
conduct; that I who make the judgment, or other individuals, find the 
conduct pleasant or unpleasant. Such a judgment can also express the 
idea that the conduct is, or is not, in conformity with a norm the validity 
of which I presuppose. The norm is here used as a standard of valuation.* 
It could also be said that actual events are being “interpreted” according 
to a norm. The norm, the validity of which is taken for granted, serves 
as a “scheme of interpretation.” That an action or forbearance conforms 
to a valid norm or is “good” (in the most general sense of the word) 
means that the individual concerned has actually observed the conduct 
which, according to the norm, he ought to observe. If the norm stipulates 
the behavior A, and the individual’s actual behavior is A too, then his 
behavior “conforms” to the norm. It is a realization of the behavior 
stipulated in the norm. That an individual’s conduct is “bad” (in the 
most general sense of the word) means that his conduct is at variance 
with the valid norm; that the individual has not observed the conduct 
which, according to the norm, he ought to have observed. His conduct is 
not a realization of the conduct stipulated in the norm. The norm stipu- 
lates the behavior A ; but the actual behavior of the individual is non-^. 
In such a case we say: The behavior of the individual “contradicts” the 
norm. This “contradiction” is, however, not a logical contradiction. Al- 
though there is a logical contradiction between A and non-/!, there is no 
logical contradiction between the statement expressing the meaning of 
the norm: “The individual ought to behave A,” and the statement de- 
scribing the individual’s actual behavior: “The individual behaves non- 
A.” Such statements are perfectly compatible with each other. A logical 
contradiction may take place only between two statements which both 
assert an “ought,” between two norms; for instance: “X ought to tell 
the truth,” and: “X ought not to tell the truth”; or between two state- 
ments which both assert an “is,” for instance: “X tells the truth,” and: 
“X does not tell the truth.” The relations of “conformity” or “non- 
conformity” are relations between a norm which stipulates a certain 
behavior arid is considered as valid, on the one hand, and the actual 
behavior of men on the other hand. 

g. Efficacy as Condition of Validity 

The statement that a norm is valid and the statement that it is efiica- 
cious are, it is true, two different statements. But although validity and 

* Cf. injra pp. 47 fi. 



THE CONCEPT OF LAW 


42 

efficacy are two entirely different concepts, there is nevertheless a very 
important relationship between the two. A norm is considered to be 
valid only on the condition that it belongs to a system of norms, to an 
order which, on the whole, is efficacious. Thus, efficacy is a condition of 
validity; a condition, not the reason of validity. A norm is not valid 
because it is efficacious; it is valid ij the order to which it belongs is, on 
the whole, efficacious. This relationship between validity and efficacy is 
cognizable, however, only from the point of view of a dynamic theory of 
law dealing with the problem of the reason of validity and the concept 
of the legal order.* From the point of view of a static theory, only the 
validity of law is in question. 

h. Sphere of Validity of the Norms 

Since norms regulate human behavior, and human behavior takes 
place in time and space, norms are valid for a certain time and for z 
certain space. The validity of a norm may begin at one moment and end 
at another. The norms of Czechoslovakian law began to be valid on a 
certain day of 1918, the norms of Austrian law ceased to be valid on the 
day when the Austrian Republic had been incorporated into the Germar 
Reich in 1938. The validity of a norm has also a relation to space. Ie 
order to be valid at all, it must be valid, not only for a certain time, but 
also for a certain territory. The norms of French law are valid only ir 
France, the norms of Mexican law only in Mexico. We may therefore 
speak of the temporal and the territorial sphere of validity of a norm 
To determine how men have to behave, one must determine when ane: 
where they have to behave in the prescribed manner. How they shall be- 
have, what acts they shall do or forbear from doing, that is the materia 
sphere of the validity of a norm. Norms regulating the religious life 0: 
men refer to another material sphere than norms regulating their eco- 
nomic life. With reference to a certain norm, one can, however, raise nol 
only the question of what shall be done or avoided, but also the questioi 
who shall perform or avoid it. The latter question concerns the persona 
sphere of validity of the norm. Just as there are norms valid only for £ 
certain territory, for a certain time, and with respect to certain matters 
so there are norms valid only for certain individuals, for instance foi 
Catholics or for Swiss. The human behavior which forms the contents 0: 
the norms and which occurs in time and space consists of a personal anc 
a material element; the individual who somewhere and at some time doe: 
or refrains from doing something, and the thing, the act, which he doe; 
or refrains from doing. Therefore, the norms have to regulate humar 
behavior in all these respects. 

* Cf. infra pp. 118 ff. . 
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Among the four spheres of validity of a norm, the personal and the 
material spheres are prior to the territorial and the temporal spheres. 
The latter two are only the territory within which, and the time during 
which, the individual shall observe certain conduct. A norm can deter- 
mine time and space only in relation to human behavior. To say that a 
norm is valid for a given territory is to say that it concerns human be- 
havior that occurs within that territory. To say that a norm is valid for 
a certain time is to say that it refers to human behavior that occurs 
during that time. Any territory in which and any time dur ing which 
human behavior occurs may form the territorial and temporal spheres 
of validity of norms. 

Occasionally it is asserted that norms can have validity not for the 
past but only for the future. That is not so, and the assertion appears 
to be due to a failure to distinguish between the validity of a norm and 
the efficacy of the idea of a norm. The idea of a norm as a psychic fact 
can become efficacious only in the future, in the sense that this idea must 
temporally precede the behavior conforming to the norm, since the cause 
must temporally precede the effect. But the norm may refer also to past 
behavior. Past and future are relative to a certain moment in time. The 
moment which those who argue that a norm is valid only for the future 
have in mind is evidently the moment when the norm was created. What 
they mean is that norms cannot refer to events which had taken place 
before that moment. But this does not hold if we are considering the 
validity of a norm as distinguished from the efficacy of its idea. Nothing 
prevents us from applying a norm as a scheme of interpretation, a stand- 
ard of evaluation, to facts which occurred before the moment when the 
norm came into existence. What someone did in the past we may evalu- 
ate according to a norm which assumed validity only after it had been 
done. In the remote past it was a religious duty to sacrifice human beings 
to the gods, and slavery was a legal institution. Today we say that these 
human sacrifices were crimes and that slavery, as a legal institution, was 
immoral. We apply moral norms valid in our time to these facts, though 
the norms which forbid human sacrifices and slavery came into existence 
long after the facts occurred that we judge now, according to these new 
norms, as crimes and immoral. Subsequent legitimation is possible and 
frequent, especially within the field of law. A special example is the 
German law by which certain murders, committed by order of the head 
of the State June 30, 1934, were retroactively divested of their character 
of delicts. It would also have been possible retroactively to give the char- 
acter of sanctions to these acts of murder. A legal norm, e.g. a statute, 
can attach a sanction to facts accomplished before the creation of the 
norm. This norm is valid for the subject which shall refrain from the. 
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delict as well as for the organ which shall execute the sanction. Such a 
norm is, with respect to the subject, valid for the past. 

i. Retroactive Laws and Ignorantia Juris 

The moral and political value of retroactive laws may be disputed, but 
their possibility cannot be doubted. The constitution of the United 
States, for instance, says in Article I, section 9, clause 3: “No ... ex 
post facto law shall be passed.”' The term “ex post facto law” is inter- 
preted as penal law with retroactive force. Retroactive laws are consid- 
ered to be objectionable and undesirable because it hurts our feeling of 
justice to inflict a sanction, especially a punishment, upon an individual 
because of an action or omission of which this individual could not know 
that it would entail this sanction. However, on the other hand, we recog- 
nize the principle — a fundamental principle of all positive legal orders — 
ignorantia juris neminem excusat, ignorance of the law excuses no one. 
The fact that an individual does not know that the law attaches a sanction 
to his action or omission is no reason for not inflicting the sanction upon 
him. Sometimes the principle in question is interpreted restrictively: 
ignorance of the law is no excuse if the individual did not know the law 
although it w'as possible to know the law. Then this principle seems not 
incompatible with the rejection of retroactive laws. For in case of a 
retroactive law it is indeed impossible to know the law at the moment 
when the act is performed to which the retroactive law attaches a sanc- 
tion. The distinction, however, between a case in which the individual 
can know the law valid at the moment he commits the delict and a case 
in which the individual cannot know the law is more than problematical. 
In fact, it is generally presupposed that a law which is valid can be known 
by the individuals whose behavior is regulated by the law. In fact, it is a 
presumptio juris et de jure, i.e. an “irrebuttable presumption,” a legal 
presumption against which no evidence is permitted, a legal hypothesis 
the incorrectness of which must not be proved, that all the norms of a 
positive legal order can be known by the individuals subject to this order. 
This is obviously not true; the presumption in question is a typical legal 
fiction. Hence, with respect to the possibility or impossibility of know- 
ing the law, there is no essential difference between a retroactive law and 
many cases in which a non-retroactive law is not, and cannot, be known 
by the individual to whom this law has to be applied. 
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THE LEGAL NORM 


D. The Legal Norm 


a. Legal N arm and Rule of Law in a Descriptive Sense 

If “coercion” in the sense here defined is an essential element of law, 
then the norms which form a legal order must be norms stipulating a 
coercive act, i.e. a sanction. In particular, the general norms must be i-- 
norms in which a certain sanction is made dependent upon certain con-^' 
ditions, this dependence being expressed by the concept of “ought.” 
This does not mean that the law-making organs necessarily have to give 
the norms the form of such hypothetical “ought” statements. The dif- 
ferent elements of a norm may be contained in very different products of 
the law-making procedure, and they may be linguistically expressed in 
very different ways. When the legislator forbids theft, he may, for in- 
stance, first define the concept of theft in a number of sentences which 
form an article of a statute, and then stipulate the sanction in another 
sentence, which may be part of another article of the same statute or 
even part of an entirely different statute. Often the latter sentence does 
not have the linguistic form of an imperative or an “ought” sentence but 
the form of a prediction of a future event. The legislator frequently 
makes use of the future tense, saying that a thief “will be” puni^ed in 
such and such a way. He then presupposes that the question as to who 
is a thief has been answered somewhere else, in the same or in some other 
statute. The phrase “will be punished” does not imply the prediction of 
a future event — the legislator is no prophet — but an “imperative” or 
a “command,” these terms taken in a figurative sense. What the norm- 
creating- authofity means is that the sanction “ought” to be executed 
against the thief, when the conditions of the sanction are fulfilled. 

It is the task of the science of law to represent the law of a com- 
munity, i.e. the material produced by the legal authority in the law- 
making procedure, in the form of statements to the effect that “if such 
and such conditions are fulfilled, then such and such a sanction shall 
follow.” These statements, by means of which the science of law repre- 
sents law, must not be confused with the norms created by the law- 
making authorities. It is preferable not to call these statements norms, 
but legal rules. The legal norms enacted by the law creating authorities 
are prescriptive; the rules of law formulated by the science of law are 
descriptive. It is of importance that the term “legal rule” or “rule of 
law” be employed here in a descriptive sense. 


b. Rule of Law and Law of Nature 

The rule of law, the term used in a descriptive sense, is a hypothetic^ 
judgment attaching certain consequenc.es-la--Cil3Jaifl--CQOditions^ This is 
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the logical form of the law of nature, too. Just as the science of law, 
the science of nature describes its object in sentences which have the 
character of hypothetical judgments. And like the rule of law, the law 
of nature, too, connects two facts with one another as condition and 
consequence. The condition is here the “cause,” the consequence the 
“effect.” The fundamental form of the law of nature is the law of cau- 
sality. The difference between the rule of law and the law of nature 
seems to be that the former refers to human beings and their behavior, 
whilst the latter refers to things and their reactions. Human behavior, 
however, may also be the subject-matter of natural laws, insofar as hu- 
man behavior, too, belongs to nature. The rule of law and the law of 
nature differ not so much by the elements they connect as by the manner 
of their connection. The law of nature establishes that if A is, B is (or 
will be). The rule of law says: If A is, B ought to be. The rule of law 
is a norm (in the descriptive sense of that term). The meaning of the 
connection established by the law of nature between two elements is the 
“is,” whereas the meaning of the connection between two elements es- 
tablished by the rule of law is the “ought.” The principle according to 
which natural science describes its object is causality; the principle ac- 
cording to which the science of law describes its object is normativity. 

Usually, the difference between law of nature and norm is character- 
ized by the statement that the law of nature can have no exceptions, 
whereas a norm can. This is, however, not correct. The normative rule 
“If someone steals, he ought to be punished,” remains valid even if in a 
given case a thief is not punished. This fact involves no exception to the 
ought statement expressing the norm; it is an exception only to an “is” 
statement expressing the rule that if someone steals, he actually will be 
punished. The validity of a norm remains unaffected if, in a concrete 
instance, a fact does not correspond to the norm. A fact has the character 
of an “exception” to a rule if the statement establishing the fact is in a 
logical contradiction to the rule. Since a norm is no statement of reality, 
no statement of a real fact can be in contradiction to a norm. Hence, 
there can be no exceptions to a norm. The norm is, by its very nature, 
inviolable. To say that the norm is “violated” by certain behavior is a 
figurative expression ; and the figure used in this statement is not correct. 
For the statement says nothing about the norm; it merely characterizes 
the actual behavior as contrary to the behavior prescribed by the norm. 

The law of nature, however, is not inviolable.* True exceptions to a 
law of nature are not excluded. The connection between cause 2md effect 

* WmiAM A. Robson, Crvn.isATioN and the Growth of Law (193s) 340, says: 
“Men of science no longer claim for natural laws the inexorable, immutable, and 

objective validity they were formerly deemed to possess." 
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established in a law of nature describing physical reality has the char- 
acter of probability only, not of absolute necessity, as assumed by the 
older philosophy of nature. If, as a result of empirical research, two 
phenomena are considered to be in a relation of cause and effect, and if 
this result is formulated in a law of nature, it is not absolutely excluded 
that a fact may occur which is in contradiction to this law, and which 
therefore represents a real exception to the law. Should such a fact be 
established, then the formulation of the law has to be altered in a way to 
make the new fact correspond to the new formula. But the connection of 
cause and effect established by the new formula has also only the char- 
acter of probability, not that of absolute necessity. Exceptions to the 
law are not excluded. ' 

If we e.xamine the way in which the idea of causality has developed in 
the human mind, we find that the law of causality has its origin in a 
norm. The interpretation of nature had originally a social character. 
Primitive man considers nature to be an intrinsic part of his society. He 
interprets physical reality according to the same principles that deter- 
mine his social relations. His social order, to him, is at the same time the 
order of nature. Just as men obey the norms of the social order, things 
obey the norms emanating from superhuman personal beings. The fun- 
damental social law is the norm according to which the good has to be 
rewarded, the evil punished. It is the principle of retribution which 
completely dominates primitive consciousness. The legal norm is the 
prototype of this principle. According to this principle of retribution, 
primitive man interprets nature. His interpretation has a normative- 
juristic character. It is in the norm of retribution that the law of cau- 
sality originates and, in the way of a gradual change of meaning, de- 
velops. Even during the nineteenth century, the law of causality was 
conceived of as a norm, the expression of the divine will. The last step 
in this emancipation of the law of causality from the norm of retribution 
consists in the fact that the former gets rid of the character of a norm 
and thereby ceases to be conceived of as inviolable.* 

c. The Legal Norm as a Standard of Valuation t 

The legal norm may be applied not only in the sense that it is executed 
by the organ or obeyed by the subject, but also in the sense that it forms 
the basis of a specific judgment of value qualifying the behavior of the 
organ, or the subject, as lawful (legal, right) or unlawful (illegal, wrong). 
These are the specifically juristic value judgments. Other value judg- 

♦ Cf. my Society and Nature, pp. 233 ff. 

tCf. my article Value Judgments in the Science of Law ( 1942 ) 7 J. ox SociAl. 
PhILOSOFHY and JUmSPRUDERCB 312-333- 
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ments are concerned with the law itself, or with the activity of the indi- 
viduals who create the law. These judgments assert that the legislator’s 
activity or the product thereof, the law', is just or unjust. The activity of 
the judge is also, it is true, considered as just or unjust, but only insofar 
as he functions in a law-creating capacity. Insofar as he merely applies 
law, his behavior is regarded as lawful or unlawful just like the behavior 
of those who are subject to law. The value predicates involved in judg- 
ments to the effect that certain behavior is lawful or unlawful will here 
be designated as “values of law,” while those involved in judgments to 
the effect that a legal order is just or unjust w'ill be called “values of 
justice.” Statements asserting values of law are objective, statements 
asserting values of justice are subjective judgments of value. The juris- 
tic value judgment that certain behavior is lawful or unlawful is an as- 
sertion of a positive or negative relation between the behavior and a legal 
norm whose e.xistence is presumed by the person making the judgment. 
The existence of a legal norm is its validity; and the validity of legal 
norms, although not identical w'ith certain facts, is conditioned by them. 
These facts are — as W'e shall show in a subsequent section * — the 
efficacy of the total legal order to which the norm belongs, the presence 
of a fact creating the norm, and the absence of any fact annulling the 
norm. A juristic value judgment that asserts a positive or negative rela- 
tion between definite human behavior and a legal norm implies the as- 
sertion of the existence of a legal norm. This assertion, and therefore the 
juristic value judgment itself, can be verified by means of the facts which 
condition the existence of the norm. In this sense, the juristic value 
judgment has an objective character. The existence of the value of law' 
is objectively verifiable. The value of justice, however, is not of the same 
nature as the value of law. WTien we judge a legal order or a legal 
institution as just or unjust, we intend to say something more than when 
W'e call a dish of food good or bad, meaning to say that we find or do not 
find it pleasing to the palate. The statement that a legal institution, e.g. 
slavery or private property, is just or unjust does not mean that some- 
body has an interest in this institution or its opposite. Its significance is 
that the institution in question corresponds or does not correspond to a 
norm whose validity is presumed by the person making the statement. 
But this norm is not a norm of positive law. Nevertheless, a judgment 
of justice claims to state an objective value. 

The norms which are actually used as standards of justice vary, as we 
have pointed out, from individual to individual, and are often mutually 
irreconcilable. Something is just or unjust only for an individual for 

* Cf. infra pp. 118S. ' 
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whom the appropriate norm of justice exists, and this norm exists only 
for those who, for some reason or other, wish what the norm prescribes. 
It is impossible to determine the norm of justice in a unique way. It is 
ultimately an expression of the interest of the individual who pronounces 
a social institution to be just or unjust. But that is something of which 
he is unconscious. His judgment claims to assert the existence of a justice 
independent of human will. This claim to objectivity is particularly 
evident when the idea of justice appears under the form of “natural law.” 
According to the doctrine of “natural law,” the norm of justice is im- 
manent in nature — the nature of men or the nature of things — and 
man can only apprehend but not create or influence this norm. The doc- 
trine is a typical illusion, due to an objectivization of subjective interests. 

The values of justice do not, it is true, consist in a relation to an in- 
terest but in a relation to a norm. This norm, however, is not, as the 
judging person believes, objective, but dependent upon a subjective in- 
terest of his. There are, therefore, not one standard of justice only but 
many different and mutually inconsistent standards of this kind. 

There is, however, only one positive law. Or — if we wish to account 
for the existence of the various national legal orders — there is for each 
territory only one positive law. Its contents can be uniquely ascertained 
by an objective method. The existence of the values of law is conditioned 
by objectively verifiable facts. To the norms of positive law there cor- 
responds a certain social reality, but not so to the norms of justice. In 
this sense the value of law is objective while the value of justice is sub- 
jective, From this point of view it makes no difference that sometimes 
a great number of people have the same ideal of justice. Juristic value 
judgments are judgments that can be tested objectively by the help of 
facts. Therefore they are admissible within a science of law. Judgments 
of justice cannot be tested objectively. Therefore, a science of law has 
no room for them. 

Moral and political judgments are of the same nature as judgments of 
justice. They intend to express an objective value. According to their 
meaning, the object to which they refer is valuable for everybody. They 
presuppose an objectively valid norm. But the existence and contents of 
this norm cannot be verified by facts. It is determined only by a sub- 
jective wish of the subject making the judgment. Moral and political 
judgments of value and, in particular, judgments of justice, are based 
on ideologies which are not, as juristic judgments of value are, paralld 
to a definite social reality. 
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II. THE SANCTION 

The concept of the legal rule in both its aspects — the legal rule as 
norm created by the legal authority to regulate human behavior, and as 
an instrument used by legal science to describe the positive law — is the 
central concept of jurisprudence. Other fundamental concepts are the 
sanction, the delict, the legal duty, the legal right, the legal person, and 
the legal order. 

Sanctions are provided by the legal order to bring about certain hu- 
man behavior which the legislator considers to be desirable. The sanc- 
tions of law have thF character of coercive acts in the sense developed 
above. Originally, there was only one sort of sanction: criminal sanc- 
tion, i.e. punishment in the narrow sense of the word, punishment involv- 
ing life, health, freedom, or property. The most ancient law was criminal 
law only. Later, a differentiation was made in the sanction: there ap- 
peared, in addition to punishment, a specific civil sanction, civil execu- 
tion, a forcible deprivation of property with the purpose of providing 
reparation, i.e. compensation for illegally caused damage. Thus there 
developed civil law besides criminal law. But civil law, the law regulating 
economic life, guarantees the desired conduct of men in its field in a 
manner not essentially different from that in which the criminal law 
accomplishes this in its domain, namely, by establishing for the case of 
contrary conduct a coercive measure, its own spt:v)fic coercive measure, 
civil sanction. The difference between civil law and criminal law is a 
difference in the character of their respective sanctions. If we consider 
only the outward nature of the sanctions, we cannot, however, find any 
generally distinguishing characteristics. An instance: though the civil 
sanction always consists in the deprivation of some economic possession, 
the fine, which is a criminal sanction, is also of this nature. More funda- 
mental is the difference in purpose: whereas criminal law aims at retribu- 
tion or, according to the modern view, deterrence, i.e. preventioiv-ciyil 
law aims at reparation. This difference finds its expression in the content 
of the legal order. There are provisions concerning the use of the de- 
prived possessions. These possessions, or the money obtained by their 
sale, have to be transferred — in the case of civil sanction — to the sub- 
ject illegally prejudiced; in the case of criminal sanction, to the legal 
community (the fisc). Nevertheless, the difference between civil and 
criminal sanction — and, consequently, between civil and criminal law — 
has only a relative character. It can hardly be disputed that civil sanc- 
tions also, at least secondarily, serve the purpose of prevention by deter- 
rence. A further difference may be seen in the procedure by which the 
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two kinds of sanctions are effected, as the procedure has actually been 
established in the various legal orders. The procedure aiming at dvil 
execution, i.e. the civil procedure of the courts, is initiated only by an 
action of a certain subject interested in the execution, the subject of the 
violated “right.” The procedure aiming at the criminal sanction, i.e. the 
criminal procedure of the courts, is initiated ex officio, that is, by the act 
of an organ, the public prosecutor. However, this difference in procedure, 
of which more will be said later, is of minor importance. Thus, in spite 
of the differences which exist between the criminal and the civil sanction, 
the social technique is in both cases fundamentally the same. It is this 
very relative difference between civil and criminal sanction which is the 
basis of the differentiation between civil and criminal law. 

in. THE DELICT 

A. "Mala in Se” and “Mala Prohibita” 

The sanction is made a consequence of the behavior which is con- 
sidered detrimental to society and which, according to the intentions of 
the legal order, has to be avoided. This behavior is designated by the 
term “delict,” the term understood in its broadest sense. If we are to 
define the concept of delict in conformity with the principles of a pure 
theory of law, then the “intentions of the legal order” or the “purpose 
of the legislator” may enter into the definition only to the extent that 
they are expressed in the material produced in the law-creating pro- 
cedure, that they are manifested in the contents of the legal order. 
Otherwise, the concept of delict would not be a legal concept. 

Considered from this standpoint, the delict is the condition to which 
the sanction is attached by the legal norm. Certain human conduct is a 
delict because the legal order attaches to this conduct, as a condition, a 
sanction as consequence. It is a criminal delict if it has a criminal 
sanction, anH'IFTs a civil delict if it has a civil sanction as its conse- 
quence. The usual assumption according to which a certain kind of 
human behavior entails a legal sanction because it is a delict is not 
correct. It is a delict because it entails a sanction. From the view-point 
of a theory the only object of which is the positive law, there is no other 
criterion of the delict than the fact that the behavior is the condition of 
a sanction. There is no delict in itself. In the traditional theory of 
criminal law a.-distinction~is”made between mala in se and mala pro- 
hibita,* that is conduct which is evil in itself, and conduct which is evil 

* Cf. Jerome Hall, Prolegomena to a Science o] Criminal Law (1941) 89 U. or 
Pa. L. Rev. S 49 ~ 58 o. The distinction between mala in se and mala prohibita, i.e., 
conduct whi^ is evil in itself end conduct which is evil only because it is pro- 
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only because it is prohibited by a positive social order. This distinction 
cannot be maintained in a theory of positive law. The distinction is the 
typical element of a natural law doctrine.* It proceeds from an assump- 
tion — which cannot be proved scientifically — that certain patterns of 
human behavior are, by their very nature, delicts. The question, how- 
ever, as to whether certain human conduct is a delict cannot be answered 
by an analysis of this conduct; it can be answered only on the basis of a 
certain legal order. The same behavior may be a delict according to the 
law of community A, and no delict at all according to the law of com- 
munity B. Different legal orders of different peoples have stigmatized 
very different patterns of behavior as delicts at different times. It is true 
that different legal orders of the same cultural status agree, to a certain 
extent, in stigmatizing certain patterns of behavior as delicts; and that 
certain types of conduct are disapproved not only by positive law but 
also by the system of morals connected with this positive law. These 
facts, however, do not justify the assumption of mala in se. Further- 
more, it is necessary to separate the juristic question, how shall the 
concept of delict be defined within a theory of positive law? '’ om the 
moral-political question, what conduct should the legislator 'purpose- 
fully or justly connect with a sanction? Certainly, the legislator must 
first consider a certain kind of behavior harmful, a malum, in order to 
attach to it a sanction. Before the sanction is provided, however, the 
behavior is no malum in a legal sense, no delict. There are no mala in 
se, there are only mala prohibita, for a behavior is a malum only if it is 
prohibitum. This is nothing but the consequence of the principles gen- 
erally accepted in the theory of criminal law: nulla poena sine lege, 
nullum crimen sine lege f — no sanction without a legal norm providing 
this sanction, no delict without a legal norm determining that delict. 
These principles are the expression of legal positivism in the field of 

hibited by a positive social order, is almost identical with the distinction which 
Aristotle made in his Etkica Nichomachea (1134b) between the “natural” and the 
“legal.” “The natural: that which everywhere has the same force and does not exist 
by people’s thinking this or that; the legal; that which is originally indifferent, but 
when it has been laid down, is not indifferent.” 

* Blackstone, Commentaries, Introduction, § 65, distinguishes between natural 
and positive duties. “In regard to natural duties, and such offenses as are mala in se: 
here we are bound in conscience, because we are bound by superior laws, before 
those human laws were in being, to perform the one and abstain from the other. 
But in relation to those laws which enjoin only positive duties and forbid only 
such things as are not mala in se but mala prohibita merely, without any inter- 
mixture of moral guilt, annexing a penalty to non-compliance, here I comprehend 
conscience is not further concerned, than by directing a submission to the penalty, 
in case of our breach of those laws.” 

t Cf. Jerome Hall, Niilla Poena sine Lege (1937) 47 Yai* L. J. 165-193. 
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criminal law, but they prevail also in the field of civil law as far as the 
civil delict and the civil sanction are concerned. They mean that human 
behavior can be considered a delict only if a positive legal norm attaches 
a sanction as a consequence to this behavior as a condition. 

B. The Delict as a Condition of the Sanction 

From a purely juristic point of view, the delict is characterized as a 
condition of the sanction. But the delict is not the only condition. In 
the case of a criminal delict, this is perhaps not quite as obvious as in 
the case of the civil delict, i.e., the delict which entails a civil, not a 
criminal sanction. Let us take as an example the non-fulfillment of a 
contract. The pertinent legal rule is; If two parties make a contract, 
and if one party does not fulfill the contract, and if the other party 
brings an action against the first party in the competent court, then 
the court shall order a sanction against the first party. But this formu- 
lation is by no means complete. It does not enumerate all possible con- 
ditions but only the conditions characteristic of the sanction in this 
^.^ecial case. These conditions are the following three: (i) that a con- 
- tract has been made; (2) that one of the two parties does not keep it, 
...and (3) that the other party brings an action, i.e., demands that the 
^judicial procedure be conducted which ultimately leads to the execution 
^of the sanction. The delict, i.e., the fact that one party has not ful- 
^filled the contract, is not sufficiently characterized by saying that it 
is “a condition of the sanction.” The making of the contract and the 
^suit of the other party are also such conditions. What then is the dis- 
tinctive characteristic of that condition which is called the “delict”? 
Could no other criterion be found than the supposed fact that the legis- 
lator desires conduct contrary to that which is characterized as “de- 
lict,” then the concept of delict would be incapable of a juristic defini- 
tion. The concept of delict defined simply as socially undesired 
behavior is a moral or a political, in short, no juristic but a meta- 
juristic, concept. Definitions characterizing the delict as a “violation 
of law,” as an act which is contrary to law, “illegal” or “unlawful,” as a 
“negation of law” — in German, “un-law” (Unrecht) — all are of this 
kind. All such explanations only amount to saying that the delict is 
against the purpose of law. But that is irrelevant to the legal concept 
of delict. From a merely juristic point of view, the delict is no “viola- 
tion of law” — the specific mode of existence of the legal norm, its 
validity, is in no way endangered by the delict. Nor is the delict, from 
a juristic point of view, “contrary to law” or a “negation” of law; for 
the jurist, the delict is a condition determined by law as much as, in 
our example above, are the making of the contract and the action. 



54 


THE DELICT 


C. The Delict as Behaviok of the Individual against 
WHOM the Sanction is Directed 

A juristic definition of delict must be based entirely upon the legal 
norm. And such a definition can in fact be given. Normally, the delict 
is the behavior of that individual against whom the sanction as a conse- 
quence of his behavior is directed. That is the juristic definition of 
delict. The criterion of the concept of “delict” is an element which 
constitutes the content of the legal norm. It is not a supposed intention 
of the legislator. It is an element of the norm by which the legislator 
expresses his intention in an objectively cognizable way; it is an element 
which can be found by an analysis of the content of the legal norm. 
From a political point of view, the reason why, and the purpose for 
which, the legislator stipulates the sanction and directs it against a 
certain individual is of course of the greatest interest. But from a 
juristic point of view the reason and purpose of the legislator come into 
consideration only insofar as they are expressed in the content of the 
norm; and the legislator expresses his intention normally by directing a 
sanction against the individual whose behavior is the contrary of the 
behavior desired by the legislator. Very often, the delict, especially the 
criminal delict, is an object of moral and religious disapproval, it is 
regarded as “sin,” and such a connotation is attached to the words by 
which one usually designates the delict as “wiong,” “illegal,” “unlaw- 
ful,” “violation of law.” But the legal concept of delict must be kept 
completely free from such elements. They are of no relevance to an 
analytical theory of positive law. 

The definition of delict as the behavior of the individual against 
whom the sanction, as consequence of this behavior, is directed, pre- 
supposes — jdthough it does not refer to the fact — that the sanction is 
directed against the individual whose behavior the legislator considers 
to be detrimental to society and, therefore, intends to prevent by the 
sanction. This holds true in principle for the laws of civilized peoples. 

In this connection, it should be noticed that the fact of the delict may 
consist, not only in a certain kind of behavior, but also in the effects of 
that behavior. The legal order annexes a sanction to the conduct of an 
individual because of the effect which this conduct has on other indi- 
viduals. The delict called “murder” consists in the behavior of an indi- 
vidual which is intended to bring about the death of another individual 
and actually does so. The behavior is not necessarily an action, it may 
also be an omission, the non-performance of an action. In such a case it 
might sometimes seem as if the sanction were directed against another 
individual than the perpetrator of the delict, the “delinquent,” for in- 
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stance, when a child causes somebody’s death and when, according to 
positive law, the father is “therefore” punished. However, the ddict is 
not here the child’s action but the conduct of the father who has failed 
to prevent the child from committing its socially undesirable action; it is 
“because” of this omission that the father is punished. The father, not 
the child, is the “delinquent.” 

According to the criminal law of civilized peoples, the sanction is 
usually stipulated only for those cases where the socially undesirable 
effect was intentionally or negligently brought about by the delinquent. 
If intent is essential to the commission of the crime, a definite mental 
attitude on the part of the delinquent is a material ingredient of the 
delict; in this case the delict is psychologically qualified. If the socially 
undesirable effect was brought about neither intentionally nor negli- 
gently,* then no sanction has to be executed against the individual whose 
behavior led to the result. This presupposes the principle that the sanc- 
tion must be directed only against the delinquent, that is, the individual 
who, by his own action or omission, directly or indirectly, brings about 
the socially detrimental effect. The principle that the sanction is 
directed against the individual whose behavior is considered to be 
detrimental to society, and that we may therefore juristically define the 
delict as the behavior of the individual against whom the sanction as 
the consequence of this behavior is directed, results from the purpose 
of the sanction, whether it be retribution or prevention (by deter- 
rence). Only if the evil of the sanction is inflicted upon the evil-doer 
are the demands of retribution fulfilled and can the fear of the sanction 
prevent people from committing the delict. 

In case the sanction is directed against somebody other than the indi- 
vidual whose behavior is considered to be socially detrimental, then the 
purpose of retribution or prevention (deterrence) can be attained only 
if this individual and the individual against whom the sanction is di- 
rected are, for some reason or other, identified; if the evil which the 
sanction intends for its immediate victim is also experienced as an evil 
bv the other individual. Then, the sanction ultimately hits the indi- 
vidual whose behavior is considered to be detrimental to society; and 
then the delict can — from a juristic point of view — even in this case 
be defined as the behavior of the individual against whom the sanction, 
as a consequence of this behavior, is — indirectly — directed. By kill- 
ing a child, one may punish the father, and that much more severely 
than by any evil which one may inflict upon him personally. On the 
fact that we more or less identify ourselves with the individuals belong- 
ing to our own group, be it family, village, political or religious com- 

* Negligence is not a psychological qualification of the ddict. Cf . infra pp. 66 ft. 
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munity, the cruel but efficacious practice of taking hostages is based. 
A hostage is an individual held as a pledge for the performance of some 
stipulation. If the stipulation is not obeyed, the hostage is executed. 
Since his death is felt as an evil by his relatives or fellow citizens the 
threat to kill him works as an indirect sanction against the potential 
violators of the stipulations. 

The purpose of the civil sanction is, at least primarily, reparation of 
a damage by means of forcible deprivation of property. Almost with- 
out e.xceptions, the legal order here employs the technique of laying down 
as conditions of the sanction not only that the damage has been doqe, 
but also that the individual from whose property the reparation is to 
be taken does not voluntarily make good the damage. The sanction is 
always enacted against the individual who shall repair the damage but 
has not done so. The civil delict consists in not repairing the damage. 
Thus, the subject of the civil delict and the object of the civil sanction 
are always identical here, irrespective of whether or not the damage to 
be repaired was caused by the individual who has to repair it, or by an- 
other individual. The legal concept of delict presupposes in principle 
that the individual whose behavior has from a political point of view a 
socially detrimental character, and the individual against whom the 
sanction is directly or indirectly executed, coincide. Only on this con- 
dition is the juristic definition of the delict, as '.he behavior of the indi- 
vidual against whom the sanction as a consequence of this behavior is 
directed, correct. 

D. Identification or the Delinquent with the 
Members of his Group 

It might seem as if the principle according to which the sanction is 
directed against the delinquent had only a restricted validity. Primitive 
law at least appears to present exceptions. The transcendental sanc- 
tion emanating from some superhuman power is, in the belief of primi- 
tive man, often directed, not only against the delinquent, but also 
against other people who neither took part in the delict nor were in any 
way able to prevent it. If somebody violates a taboo rule, and if later 
his wife or his child is struck by a disease, this is interpreted as a 
punishment. The same holds for the socially organized sanction in 
primitive law. The revenge for homicide is directed not only against the 
murderer, but also against his family, the whole social group of which 
he is a member. This legal technique is a consequence of the collective 
character of primitive thinking and feeling.* Primitive man does not 

♦ Cf. my Society and Natdbb, pp. 6ff. 
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consider himself as an individual independent of the social group to 
which he belongs, but as an integral part of that group. He identifies 
himself with his group and identifies every other individual with the 
group to which this individual belongs. In the eyes of primitive man, 
there is no such thing as an independent individual. In various primitive 
tribes, the fact has been observed that if a man falls sick the supposed 
remedy is taken not only by the man himself but also by his wife and 
children. Every socially relevant action or forbearance of an individual 
is regarded as an action or forbearance of his social group. Natur^y, 
therefore, the sanction is enacted against the whole group to which the 
delinquent belongs. According to primitive view, it is the whole group 
that has committed the delict. The group, not the individual, is the 
social Unit. From the point of view of modern civilized man, the sanc- 
tion of primitive law is directed against the delinquent and against all 
other members of his social group, who are united with the delinquent 
and therefore identified with him. In this case, too, the subject of the 
delict and the object of the sanction coincide. And in this case, too, the 
delict is the behavior of the being against whom the sanction as a con- 
sequence of this behavior is directed. But this being is not an individual, 
it is a collectivity. The juristic concept of delict therefore holds good 
also for primitive law. Its ideology is not yet prevention, it is retribu- 
tion; and the demands of retribution are fulfilled even in case the sanc- 
tion is directed against someone else than the delinquent, if, for some 
reason or other, the former is identified with the latter. 

E. Delict of Juristic Persons 

A similar situation is met within the laws of civilized peoples. A 
juristic person, a corporation, is in certain cases considered as a perpe- 
trator of a delict which was committed directly by a single individual 
only who is an organ of the corporation. The sanction is then directed, 
not only against this responsible individual, but, in principle, against 
all the members of the corporation. Such is, for instance, the case in 
international law. If an international delict, a “violation” of interna- 
tional law occurs, a certain State is considered as the subject of this de- 
lict, despite the fact that the delict consists in the behavior of a definite 
individual, e.g., the chief of State or the foreign minister. Because this 
individual is an organ of the State, his behavior is considered as a 
delict committed by the State. Also the sanction of international law, 
reprisals or war, is directed against the State, and that means against 
all its members, not solely against the immediate delinquent. Insofar 
as the State is conceived of as a juristic person, the subject of the dehct 
and the object of the sanction are identical. . The ddm;,isj,in, t^ case. 
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too, the behavior of the subject against whom the sanction as a conse- 
quence of this behavior is directed. 

The concept of the corporation as a juristic person stands, in a certain 
sense, for an identification of the individual and his social group, similar 
to the identification which occurs in primitive thought. If we wish to 
abstain from the use of this concept and the identification it implies, we 
must be content with the statement that the sanction is directed against 
individuals who stand in a certain legally determined relation to the de- 
linquent. In order to include this case in our definition, we should 
have to define the delict as the behavior of the individual against whom 
the sanction is directed or who has a certain legally determined relation 
to those individuals against whom the sanction is directed. 

It follows that the relationship between delict and sanction may be of 
two different types. In both cases, it is true, the subject of the delict and 
the object of the sanction are identical. But in the one case this identity 
is a real physical identity, in the other case it is only a fictitious legal one. 
In the one case, the sanction is undertaken against the individual who 
was the immediate perpetrator of the delict, the delinquent; in the other 
case against an individual who has, or individuals who have, a certain 
legally determined relationship to the delinquent. 

IV. THE LEGAL DUTY 
A. Duty and Nokm 

Intimately related to the concept of delict is the concept of legal duty. 
The concept of duty is originally a specific concept of morals and de- 
notes the moral norm in its relation to the individual to whom certain 
conduct is prescribed or forbidden by the norm. The statement: “An 
individual has the (moral) duty, or is (morally) obligated, to observe 
such-and-such behavior” means that there is a valid (moral) norm 
enjoining this behavior, or that the individual ought to behave in that 
way. 

The concept of legal duty is also nothing but a counterpart to the 
concept of legal norm. But the relationship is here more complex, since 
the legal norm has a more complicated structure than the moral norm. 
The legal norm does hot, like the moral norm, refer to the behavior of 
one individual only, but to the behavior of two individuals at least: the 
individual who commits or may commit the delict, the delinquent, and 
the individual who ought to execute the sanction. If the sanction is di- 
rected against another individual than the immediate delinquent, the 
legal norm refers to three individuals. The concept of legal duty, as 
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actually used in jurisprudence and as defined especially by Austin, refers 
only to the individual against whom the sanction is directed in case he 
commits the delict. He is legally obligated to refrain from the delict: if 
the delict is a certain positive action, he is obligated not to undertake 
that action ; if the delict is an omission of a certain action, he is obligated 
to undertake that action. An individual is legally obligated to the be- 
havior the opposite of which is the condition of a sanction directed 
against him (or against individuals having a certain legally determined 
relation to him). He “violates” his duty (or obligation), or, what 
amounts to the same, he commits a delict, when he behaves in such a 
way that his behavior is the condition of a sanction; he fulfills his duty 
(obligation) , or, what amounts to the same, he abstains from committing 
a delict, when his behavior is the opposite to the former. Thus, to be 
legally obligated to a certain behavior means that the contrary behavior 
is a delict and as such is the condition of a sanction stipulated by a legal 
norm; thus, to be legally obligated means to be the potential subject of a 
delict, a potential delinquent. However, only in case the sanction is 
directed against the immediate delinquent is the subject of the duty he 
who is liable to a sanction stipulated by a legal norm, the potential object 
of the sanction. When the sanction is directed against an individual 
other than the immediate delinquent, the subject of the duty (that is to 
say, the potential delinquent) and the potential object of the sanction 
do not coincide, at least not in reality, but only according to a legal 
fiction. The e-xistence of a legal duty is nothing but the validity of a v,- 
legal norm which makes a sanction dependent upon the opposite of the 
behavior forming the legal duty. The legal duty is nothing apart from^- 
the legal norm. The legal duty is simply the legal norm in its relation to,,, 
the individual to whose behavior the sanction is attached in the norm... 
The behavior opposite (contrary) to the behavior which as a delict is the 
condition of the sanction is the content of the legal duty. Legal duty is 
duty to refrain from the delict. It is the duty of the subject to “obey”,, 
the legal norm. 

B. The Duty and the “Ought” 

Under this definition of legal duty, the legal norm which obligates the 
subject to refrain from the delict by attaching a sanction thereto does 
not stipulate any legal duty of executing the sanction, of “applying” the 
norm itself. The judge — or, to use a more general e.xpression, the law- 
applying organ — can be legally obligated to execute the sanction — in 
the sense in which the subject is obligated to refrain from the delict, to 
“obey” the legal norm — only if there is a further norm which attaAes 
a further sanction to the non-execution of the first sanction. Thus there 
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must be two distinct norms: one stipulating that an organ shall execute 
a sanction against a subject, and one stipulating that another organ shall 
execute a sanction against the first organ, in case the first sanction is not 
executed. Relative to the second norm, the organ of the first norm is not a 
law-“applying” “organ” but a “subject” obeying or disobeying the law. 
The second norm makes it the legal duty of the organ of the first norm 
to execute the sanction stipulated by the first norm. The organ of the 
second norm may in turn be obligated by a third norm to execute the 
sanction stipulated by the second norm, and so on and so forth. 

However, this series of legal norms cannot be extended indefinitely. 
There must be a last norm of the series such that the sanction which it 
stipulates is not a legal duty in the sense defined. If the meaning of this 
last norm is also expressed by saying that under certain conditions a 
sanction “ought to” be enacted, then the concept of “ought” does not 
coincide with the concept of legal duty. An organ which “ought” to 
enact a sanction may, or may not, be legally obligated to do so. In 
primitive legal orders and in international law there is no legal duty for 
the organ to execute the legal sanction. If the legal norm is expressed by 
saying that when certain conditions are fulfilled the organ ought to order 
and execute the sanction, then the word “ought” only denotes the specific 
sense in which the sanction is “stipulated,” “provided,” “determined,” 
in the norm. Nothing is thereby said on the question of whether the 
organ is “obligated” to enact the sanction. Within the field of morals, 
the concept of duty coincides with that of “ought.” The behavior which 
is the moral duty of somebody is simply the behavior which he ought to 
observe according to a moral norm. 

The concept of legal duty also implies an “ought.” That somebody is 
legally obligated to certain conduct means that an organ “ought” to 
apply a sanction to him in case of contrary conduct. But the concept of 
legal duty differs from that of moral duty by the fact that the legal duty 
is not the behavior which the norm “demands,” which “ought” to be 
observed. The legal duty, instead, is the behavior by the observance of 
which the delict is avoided, thus the opposite of the behavior which forms 
a condition for the sanction. Only the sanction “ought” to be executed. 

C. The Secondary Norm 

If it is also said that the legal duty “ought” to be performed, then 
this “ought” is, so to speak, an epiphenomenon of the “ought” of the 
sanction. Such a presentation presupposes that the legal norm is split 
into two separate norms, two “ought” statements: one to the effect that 
a certain individual “ought” to observe certain conduct, and one to the 
effect that another individual ought to execute a sanction in case the first 
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norm is violated. An example; One shall not steal; if somebody steals, 
he shall be punished. If it is assumed that the first norm which forbids 
theft is valid only if the second norm attaches a sanction to theft, then 
the first norm is certainly superfluous in an exact exposition of law. If 
at all existent, the first norm is contained in the second, which is the 
only genuine legal norm. However, the representation of law is greatly 
facilitated if we allow ourselves to assume also the existence of the first ' 
norm. To do so is legitimate only if one is aware of the fact that the 
first norm, which demands the omission of the delict, is dependent upon 
the second norm, which stipulates the sanction. We may express this • 
dependence by designating the second norm as the primary norm, and v 
the first norm as the secondary norm. The secondary norm stipulates, 
the behavior which the legal order endeavors to bring about by stipulate 
iiig the sanction. If one makes use of the auxiliary concept of secondary 
norms, then the opposite of the delict appears as “lawful behavior,” or 
behavior conforming with the secondary norm, and the delict as “un- 
lawful behavior,” or behavior contradicting the secondary norm. Whenl^' 
the delict is defined simply as unlawful behavior, law is regarded as a( 
system of secondary norms. But this is not tenable if we have realized 
law’s character of a coercive order which stipulates sanctions. Law is 
the primary norm, which stipulates the sanction, and this norm is not 
contradicted by the delict of the subject, which, on the contrary, is. the 
specific condition of the sanction. Only the organ can counteract law 
itself, the primary norm, by not executing the sanction in spite of its 
conditions being fulfilled. But when speaking of the delict of the subject 
as unlawful, one does not have in mind the unlawful behavior of the 
organ. 

D. Obeying and Applying the Legal Norm 

If by “validity” is meant the legal “ought,” then law, i.e., the primary 
norm, is “valid”. directly onl y for the organ which ought to e x ecute the 
sanction. It is only ifone makes use of the concept of secondary norms 
ill the presentati ai ' uf' ja w that ihe subjeclf^^pit” to^aydia 'lhe delict 
and performjhe legal duty, and thus, indirectly, law acquires vaHdity 
fnfTTi p~<iiihjppt~TnnTi nnIv the organ can, strictly speaking, “obey” or 
“disobey” the legal norm, by executing or not executing the stipulated 
sanction. As ordinarily used, however, the expressions “obeying the 
norm” and “disobeying the norm” refer to the b^vipr of the. subject. • 
The subject can “6b'ey”~ of “di sobey” only the secondary norm. If we 
countenaace"tlre' common mo^ "of^pression according to which t he 
subject obeys m HiibSe y^s liw, i t rommends i%lf to say that t he organ 
“applies” or “does not apply” law. Only by adopting some such termi- 
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nological distinction shall we be able to see clearly the difference between 
law’s relation to the subject, the potential delinquent, and its relation to 
the organ. As far as by law we understand the genuine, primary legal 
norm, law is efficacious if it is applied by the organ — if the organ exe- 
cutes the sanction. And the organ has to apply law precisely in the case 
where the subject “disobeys” law: this is the case for which the sanction 
is stipulated. There is, however, a certain connection between factual 
obedience and the factual application of law. If a legal norm is perma- 
nently disobeyed by the subjects, it is probably no longer applied by 
the organs either. Therefore, though the efficacy of law is primarily its 
being applied by the" proper organ, secondarily its efficacy means its 
being obeyed by the subjects. 

E. Austin’s Distinction between Primary and 
Secondary Duties 

One of the main shortcomings of Austin’s theory is the lack of clear 
insight into the secondary character of the norm, which stipulates the 
behavior of the subjects intended by the legal order. He says: “A law 
is a command which obliges a person or persons.” * The characteristic 
function of a legal command he sees in its creating a legal duty (an 
obligation): “Command and duty are, therefore, correlative terms.” 
“ ‘To be obliged to do or forbear,’ or ‘to lie under a duty or obligation 
to do or forbear,’ is to be liable or obnoxious to a sanction, in the 
event of disobeying a command.” j>,Jf, as Austin presumes, the legal 
duty is a consequence of the sanction, then the behavior which it is our 
legal duty to observe cannot be identical with the behavior which the 
legal norm commands. What is commanded can only be the sanction. 
The legal norm does not stipulate the behavior which forms the legal 
duty. Only- the opposite thereof, the behavior which is designated as 
“wrong,” “unlawful,” “injury,” occurs in the legal norm as condition of 
the sanction, which is what the legal norm stipulates. It is because the 
legal norm attaches a certain sanction to a certain behavior that the 
opposite behavior becomes a legal duty. Austin, however, presents the 
matter as if the legal norm, by him called “command,” prescribed the 
behavior which forms the legal duty. Thereby, he contradicts his own 
definition of legal duty.^-^In Austin’s command there is no room for the 
sanction. And yet it is only by means of the sanction that the command 
is obligating. Austin’s “command” is that auxiliary concept which 
above has been designated as “secondary norm.” Having realized that 
the sanction is an essential element of law, he ought to have defined the 

♦ I Austin, Jubispkvdencz s6, 

1 1 Austin, Jubisfrudencb 89, 444. 
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genuine rule of law as a “command” stipulating a sanction. His failure 
to do so involved him in contradictions. 

It seems as if Austin himself was conscious of this fact, but neverthe- 
less he did not succeed in arriving at a clear notion. In the chapter on 
“Law of Things” * — long after having defined the concepts of “com- 
mand” and “duty” — he feels a need for distinguishing between “pri- 
mary” and “secondary” rights and duties. An analysis shows that this 
distinction is really concerned with a difference between primary and 
secondary commands. Primary duties and rights — better: commands — 
are those whose substance is the behavior desired by the legislator. Sec- 
ondary duties and rights — better: commands — are those whose sub- 
stance is formed by the sanction to be executed in case the primary com- 
mands are not obeyed. Thus, Austin designates the secondary duties 
(and rights) as “sanctioning,” “because their proper purpose is to pre- 
vent delicts or offences.” They are the sanction-stipulating norms, or, in 
Austin’s terminology, the sanction-stipulating commands. He identifies 
law and primary commands (duties, rights) when he says: “If the 
obedience to the law were absolutely perfect, primary rights and duties 
are the only ones which would exist.” The law which creates these pri- 
mary duties consists of commands which prescribe the lawful behavior 
of the subjects intended by the legislator, and they are commands which 
do not stipulate any sanction. Austin thus directly contradicts his own 
definitions of “command" and “duty" quoted above: “To be obliged is 
to be liable to a sanction.” Were there no commands stipulating sanc- 
tions, there would not be any legal duties either. But in the command, 
which prescribes the lawful behavior, there is no room for the sanction. 
That is the reason why Austin is forced to introduce secondary or sanc- 
tioning commands, disguised as “rights and duties.” However, the 
distinction between primary and secondary (or sanctioning) rights and 
duties is incompatible with his original position. 

If it is assumed that, by attaching a sanction to the delict, the legal 
norm creates a duty to avoid the delict, this duty may also be presented 
in the form of a separate norm forbidding the delict. As already men- 
tioned, the formulation of such a norm undoubtedly facilitates the expo- 
sition of law. But such a procedure is justifiable only if it is kept in 
minH that the only genuine legal norm is the sanctioning norm. For 
reasons already given, this is the primary norm, and if we want to make 
use of a norm forbidding the delict, such a norm will have the status of a 
secondary norm only. Austin finally realizes this when he paints out 
that the sanctioning law alone is indispensable. First, it is true, he says 

* 2 Austin^ Jurisprudence 760^. 
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only: “in some cases, the law which confers or imposes the primary right 
or duty, and which defines the nature of the injury, is contained by im- 
plication in the law which gives the remedy, or which determines the 
punishment.” * * * § Here the law, not rights and duties, is said to be sanc- 
tioning. But in what follows he no longer restricts the statement that 
the primary law is contained by implication in the secondary law to 
“some cases.” He says only: “It is perfectly clear that the law which 
gives the remedy, or which determines the punishment, is the only one 
that is absolutely necessary. For the remedy or punishment implies a 
foregone injury, and a foregone injury implies that a primary right or 
duty has been violated. And, further, the primary right or duty owes its 
existence as such to the injunction or prohibition of certain acts, and to 
the remedy or punishment to be applied in the event of disobedience. 
The essential part of every imperative law is the imperative part of it: 
j.e., the injunction or prohibition of some given act, and the menace of 
an evil in case of non-compliance.” f Commenting on Bentham, who 
distinguishes between “imperative” and “punitory” law, he declares: 
“The two branches (imperative and punitory) of the law, correlate. If 
the imperative branch of the law did not import the sanctioning, it 
would not be imperative, and e converso.” The whole distinction be- 
tween primary and secondary law only serves the purpose of facilitating 
the presentation of law and says nothing about its nature. “The reason 
for describing the primary right and duty apart; for describing the 
injury apart; and for describing the remedy or punishment apart, is 
the clearness and compactness which results from the separation.” § 
Finally we read: “In strictness, my own terms, ‘primary and secondary 
rights and duties,’ do not represent a logical distinction. For a primary 
right or duty is not of itself a right or duty, without the secondary right 
or duty by which it is sustained; and e converso.” || If the primary duty 
owes its existence entirely to the secondary or sanctioning duty, it 
seems more correct to call the former “secondary,” the latter “primary,” 
and to speak of primary and secondary commands instead of primary 
and secondary duties. 

* 2 Austin, Jurisprudence 767. 

1 2 Austin, Jurisprudence 767. 

t 2 Austin, Jurisprudence 767. 

§ 2 Austin, Jurisprudence 767. 

y 2 Austin, Jurisprudence 768. 
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V. THE LEGAL RESPONSIBILITY 

A. Culpability and Absolute Liability 

A concept related to that of legal duty is the concept of legal respon- 
sibility (liability). That a person is legally responsible for a certain 
behavior or that he bears the legal responsibility therefor means that he 
is liable to a sanction in case of contrary behavior. Normally, that is, in 
case the sanction is directed against the immediate delinquent, it is his 
own behavior for which an individual is responsible. In this case the 
subject of the legal responsibility and the subject of the legal duty 
coincide. 

In traditional theory two kinds of responsibility (or liability) are 
distinguished: responsibility based on fault, and absolute responsibility 
(liability). As pointed out elsewhere, the legal order annexes a sanc- 
tion to the conduct of an individual because of the effect of this conduct 
on other individuals. The technique of primitive law is characterized by 
the fact that the relation between the conduct and its effect has no 
psychological qualification. Whether the acting individual has antici- 
pated or intended the effect of his conduct is irrelevant. It is sufficient 
that his conduct has brought about the effect considered by the legislator 
to be harmful, that an external connection exists between his conduct 
and the effect. No relationship between the state of mind of- the de- 
linquent and the effect of his conduct is necessary. This kind of respon- 
sibility is called absolute responsibility (liability). 

A refined legal technique requires a distinction between the case when 
the acting individual has anticipated and intended the effect of his con- 
duct and the case when an individual’s conduct has brought about a 
harmful effect which has not been anticipated or intended by the acting 
individual. An individualistic ideal of justice requires that a sanction 
should be attached to the conduct of an individual only if the harmful 
effect of the conduct has been anticipated or intended by the acting 
individual and if the latter has intended to harm another individual by 
his conduct; his intention having the character of malice. An effect 
which the legislator considers to be harmful may be intentionally 
brought about by an individual but not with the intention of harming 
another individual. Thus, for instance, a son may kill his incurably 
sick father in order to terminate the latter’s suffering. The son’s inten- 
tion to bring about the death of his father is not malicious. 

The principle of annexing a sanction to the conduct of an individual 
only if the effect has been anticipated and maliciously intended by the 
acting individual is not completely accepted in modem law. Individuals 
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are legally held responsible not only if the objectively harmful effect 
has maliciously been brought about by their conduct, but also if the 
effect has been intended without malice, or if the effect, without being 
intended, has been, at least actually, anticipated by the individual and 
nevertheless brought about by his action. But the sanctions may be 
different in these different cases. They are characterized by the fact that 
the conduct which constitutes the delict is psychologically conditioned. 
A certain state of mind of the delinquent, namely that he anticipates or 
intends the harmful effect (so-called mens rea) is an element of the de- 
lict. This element is designated by the term “fault” (dolus or culpa in a 
wider sense of the term) . When the sanction is attached to a psychologi- 
cally qualified delict only, one speaks of responsibility based on fault or 
culpability in contradistinction to absolute responsibility (liability). 

Modern law, however, annexes sanctions also to a conduct by which 
a harmful effect has been brought about without having been intended 
or actually anticipated, especially if the individual has not taken the 
measures by which the harmful effect normally can be avoided. For 
modern law obliges the individuals to take such measures in order to 
avoid harmful effects of their conduct on others. Failure to exercise the 
care prescribed by the law is called negligence; and negligence is usually 
considered to be another kind of “fault” (culpa), although less grave 
than the fault which consists in anticipating and intending — with or 
without malice — the harmful effect. There is, however, an essential 
difference between the two cases. Only the latter is a psychological 
qualification of the delict; only in this case does a certain riE-i : of mind 
of the delinquent become an essential condition of the scr’ct'i’m. Negli- 
gence is characterized by a complete lack of anticipation a. id intention. 
It is not the specific qualification of a delict, it is a delict itself, the 
omission of certain measures of precaution, and that means the non- 
exercise of the degree of care that ought to be exercised according. to the 
law. Negligence is a delict of omission, and responsibility for negligence 
is rather a kind of absolute responsibility than a type of culpability. 

This becomes manifest when one compares a delict of omission which 
has the character of negligence with a delict of omission which consti- 
tutes culpability. A child playing on the shore of a lake falls into the 
water and is drowned. The mother who was with the child did not ex- 
ercise the necessary care because she wished to get rid of the child. She 
foresaw clearly the possibility of the event and intended it maliciously. 
This is a case of “fault” or culpability. In another case the same thing 
happens, but the mother omits the necessary care not because she wishes 
the death of the child; on the contrary, she loves the child; but in the 
critical moment she is reading an exciting passage of a mystery story 
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and forgets the external circumstances. This is a case of negligence. 
The mother did not anticipate the accident because her consciousness 
was completely filled up by the imaginary events of the mystery story; 
and she certainly did not intend the accident. But she should have 
anticipated the possibility of the accident and therefore should not have 
read an exciting story and forgotten the external circumstance that her 
child was playing on the shore of a lake. Her delict consists exactly in 
not anticipating the possibility of the accident and in not doing what 
was necessary to prevent it. But this is the legal or moral, not the psy- 
chological, aspect of the situation. From a psychological point of view, 
there is no relation between the death of the child and the conduct of the 
mother. Her state of mind with respect to the death of the child can be 
characterized only in a negative way. If absolute responsibility consists 
in the fact that a sanction is annexed to a conduct without regard to 
whether the harmful effect of the conduct has been anticipated or in- 
tended by the acting individual, if the delinquent is subjected to a 
sanction even if there is no psychological relation between his state of 
mind and the harmful effect of his conduct; then annexing a sanction to 
a delict negligently committed constitutes a kind of absolute respon- 
sibility. 

Nevertheless there is a difference between this type of absolute re- 
sponsibility and the absolute responsibility prevailing in primitive law. 
The latter does not oblige the individuals to take the necessary mras- 
ures by which harmful effects of their conduct on other individuals can 
be avoided, and primitive law does not restrict sanctions to those cases 
where the harmful effect has been anticipated and intended by the de- 
linquent, or where the obligation to exercise the necessary care has not 
been fulfilled. According to primitive law, a sanction is attached to a 
conduct even if its harmful effect has been brought about in spite of the 
exercise of necessary care. Modem law — although not completely re- 
jecting the principle of absolute responsibility — has the tendency to 
restrict it to the non-fulfillment of the obligation to take the measures 
by which, normally, harmful effects of human conduct can be avoided. 
When an individual by his conduct has brought about a harmful effect 
on another he can, in principle, go free from criminal or civil sanction by 
proving that he has not anticipated or intended the harmful effect of his 
conduct and that he has fulfilled the legal duty to take the measures by 
which, under normal circumstances, the harmful effect could have been 
avoided. 
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B. Duty and Responsibu-ity; Individual and 
Collective Responsibility 

The terminological distinction between legal duty and legal respon- 
sibility or liability is necessary when the sanction is not, or not only, 
directed against the immediate delinquent but against individuals legally 
connected with him, this relation being determined by the legal order. 
The responsibility of a corporation for a delict committed by one 
of its organs affords an example. Suppose that a corporation fails to 
fulfill a contract and to repair the damage caused thereby. On suit 
being brought by the other party to the contract, a civil sanction is 
executed against the property of the corporation, which is the common 
property of the members. Or — to take another example — on com- 
mand from the chief of State A, a regiment of soldiers of A occupy an 
island belonging to State B. In consequence of this violation of its 
rights, B goes to war against A; this means that the army of B attempts 
to kill or capture as many individuals belonging to A as possible, and to 
destroy as much of economic value of individuals belonging to A as pos- 
sible. In both examples, the sanction is executed against individuals who 
have not themselves committed the delict but who stand in a certain 
legal relation to those who have committed the delict. Those whom the 
sanction hits belong to the corporation or the State whose organ or 
organs committed the delict. In juristic language the corporation and 
the State are personified: they are considered to be “juristic persons” in 
contradistinction to “natural persons,” i.e., human beh'gs, as subjects of 
duties and rights. As long as the situation is describe-’, in terms of the 
juristic person, the subject of the legal duty and the object of the sanc- 
tion are identical. It is, in our first example, the corporation that has 
committed the delict and against which the sanction is directed. And it 
is, in our second example, the State A that has violated international 
law and against which the sanction of international law, war, is directed. 
It is, in both cases, a juristic person who is obligated to avoid the delict 
and who is responsible for it; duty and responsibility seem to coincide. 
But if one dissolves the personification and describes the legal relations 
between the individuals involved without the concept of juristic person, 
then the difference between the immediate subject of the delict and the 
immediate object of the sanction becomes apparent. The delict has been 
committed by a certain individual — the organ of the corporation or the 
organ of the State; the sanction is directed against all the members of 
the corporation and against all the subjects of the State. 

And then, there are certain difficulties in answering the question: who 
is legally obligated to avoid the delict? It cannot be the individuals 
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against whom the sanction is executed, because they are not in a position 
to fulfill the obligation and by no conduct of theirs can they avert the 
sanction. Only the competent organs of the corporation or the State can 
fulfill or violate the duty. The individuals against whom the sanction is 
directed cannot very well be under an “obligation” that certain other 
individuals, the organs, shall behave in a certain way. One can be 
obligated only to a line of conduct of one’s own. Obligated to the be- 
havior the opposite of which is the condition of the sanction is the indi- 
vidual who can fulfill or violate the duty, who by his own behavior can 
release or avert the sanction. The obligation is incumbent upon those 
individuals who, as competent organs, have to fulfill the duty of the 
juristic person. It is their behavior that forms the contents of this duty. 
But the sanction is not directed against them. Those against whom the 
sanction is directed are responsible (liable) for the non-fulfillment of 
the duty. One’s responsibility (liability) may include also the behavior 
of others. The same legal relation, that between delict and sanction, is 
expressed in the concepts of obligation (duty) and responsibility (lia- 
bility). But the two concepts refer to two different cases of the same 
relation. It is — to put it in other words — the same legal norm which 
is represented both as obligation (duty) and as responsibility (liability) . 
The legal norm implies a duty in relation to the potential subject of the 
delict; it implies a responsibility for the potential object of the sanction. 
It is therefore advisable to distinguish between duty and responsibility 
in those cases where the sanction is not, or not only, directed against 
the delinquent, but against other individuals having a certain legally 
determined relation to the delinquent. The delinquent, the perpetrator 
or subject of the delict, is the individual whose behavior, determined by 
the legal order, is the condition of a sanction directed against him or 
against another individual (or rather individuals) who has (or who 
have) a legally determined relation to him. The subject of the legal 
duty, legally obligated, is he who is capable of obeying or disobeying the 
legal norm, that is, he whose behavior in its quality of delict is the condi- 
tion of the sanction. Responsible (liable) for the delict is the individual, 
or are those individuals, against whom the sanction is directed, even if it 
is not his or their behavior, but his or their legally determined relation 
to the delinquent, which is the condition of the sanction being directed 
against him or them. 

In the law of civilized peoples, the individual who is obligated to 
certain behavior is normally also the one who is responsible (liable) for 
this behavior. Usually, one is responsible (liable) only for one’s own 
behavior, for the delict committed by oneself. But there are exceptional 
cases in which an individual is made responsible (liable) for behavior 
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which forms the duty of somebody else, for a delict committed by an- 
other. Responsibility (liability) as well as duty (obligation) refers to 
the delict, but duty always to one’s own delict, responsibility, possibly, 
to a delict committed by another. 

It is not a case of responsibility for someone else’s delict when, within 
the field of civil law, an individual — as one says — is liable for the 
damage caused by somebody else. Presupposing that no sanction is 
directed against him who caused the damage, the delict — as previously 
pointed out — consists in the fact that the duty of repairing the damage 
has not been fulfilled. But this duty is incumbent upon him against 
whom the sanction is executed. He who is liable to the sanction is here 
capable of averting the sanction by appropriate behavior, i.e., by repair- 
ing the damage somebody else has caused. It is his own behavior, his 
non-repairing the damage, and not his relation to the individual who 
caused the damage, which is the condition of the sanction. We must in 
this case assume a duty to that behavior, and the subject of the duty is 
therefore here simultaneously the subject of the responsibility (liability). 
When members of a corporation are responsible for a delict committed 
by an organ of that corporation, those responsible are not able to avert 
the sanction by any behavior of theirs. It is not their behavior, it is their 
specific relation to the individuals who committed the delict which is the 
condition of the sanction being directed against them. Thus, they cannot 
be considered as subjects of any legal duty. 

When the sanction is directed against the individuals belonging to 
the same legal community as the individual who, as an organ of that 
community, committed the delict, when the relation between the delin- 
quent and the individuals liable (responsible) for the ('"lict is consti- 
tuted by the fact that the delinquent and those liable (re.sponslble) for 
the delict belong to the same legal community, one speaks of a collective 
responsibility (liability). Individual responsibility (liability) occurs 
when the sanction is directed only against the delinquent. 

When the sanction is not directed against the delinquent, that is the 
individual who by his own behavior has committed the delict, but 
against other individuals who stand in a certain legal relationship to the 
delinquent — as in the case of collective responsibility — the respon- 
sibility of the individual, or the individuals, against whom the sanction 
is directed always has the character of absolute responsibility. Respon- 
sibility for a delict committed by an individual other than the respon- 
sible one can never be based on the responsible individual’s fault, that 
is on the fact that he has anticipated or intended the harmful effect. 
Collective responsibility is always absolute responsibility (liability). 

It is, however, possible that according to positive law collective re- 
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sponsibility takes place only when the delict has intentionally been 
committed by the immediate delinquent; so that no responsibility takes 
place if the harmful effect has been brought about by the immediate 
perpetrator without his intention. Then, the responsibility has the char- 
acter of absolute responsibility with respect to the individuals respon- 
sible for the delict, but the character of a responsibility based on fault 
with respect to the delinquent, that is the individual who by his own 
behavior has committed the delict. It is a responsibility based on the 
fault of the delinquent; but since the delinquent is not, or not alone, the 
responsible one, it is, with respect to the latter, an absolute respon- 
sibility because it is not based on the latter’s fault. 

C. Austin’s Concept op Duty 

o. No Distinction between Duty {Obligation) and Responsibility 

The concept of duty developed here is the concept which Austin’s 
analytical theory aimed at but never quite succeeded in reaching. 
Austin argues on the assumption that the sanction is always directed 
against the delinquent. Unaware of the cases where the sanction is in- 
stead directed against individuals in a certain legal relation to thie de- 
linquent, he does not realize the difference between being “obligated” to 
certain behavior and being “liable” (responsible) therefor. His definition 
of legal duty, as quoted above rims; “ ‘To be obliged to do or forbear,’ or 
‘to lie under a duty or obligation to do or forbear,’ is to be liable or 
obnoxious to a sanction, in the event of disobeying a command.” But 
what about the case where somebody other than he who disobeys the 
legal norm — the command, as Austin calls it — is liable to the sanc- 
tion? According to Austin’s definition, the legal norm would not stipu- 
late any duty whatsoever in such cases. In Austin’s theory it is, how- 
ever, of the essence of a legal norm, a legal command, to stipulate a duty. 
It is the command which obligates the individuals. 

b. The Legal Duty no Psychological Bond 

The contradictions in Austin’s theory are ultimately due to his adher- 
ence to the notion of a command and his failure to reach the concept 
of an impersonal norm. This shortcoming has a further and much more 
serious consequence for his doctrine of legal duty. The concept of legal 
duty is, from the standpoint of analytical jurisprudence, a purely norma- 
tive concept, i.e., it expresses a certain relation belonging to the contents 
of a legal norm. The statement that an individual is legally obligated to 
certain behavior is an assertion about the contents of a legal norm and 
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not about any actual events, especially not about the mental state of the 
obligated individual. In stipulating duties, in attaching sanctions to the 
violation of duties, to the delict, the legal order may intend to make 
individuals fulfill their duties out of fear of the sanctions. But the ques- 
tion whether anybody actually fears a sanction and, out of such fear, 
performs his duty, is irrelevant to legal theory. If the legal obligation is 
expressed by saying that an individual is “bound” by the legal order, 
this mode of expression must not be understood in the psychological 
sense that his idea of the legal order motivates his behavior. It means 
only that in a valid legal norm certain behavior of the individual is con- 
nected with a sanction. The juristic statement that an individual is 
legally obligated to certain conduct holds even if the individual is wholly 
ignorant of the fact that he is obligated. That ignorance of law does not 
exempt from obligation is a principle which prevails in all legal orders 
and which must prevail, since, otherwise, it would be almost impossible 
to apply the legal order. There are, in positive law, cases where the indi- 
vidual obligated by a legal norm could not possibly know about the 
norm. Those are the cases when legal norms, in particular statutes, are 
given retroactive force. A retroactive legal norm attaches a sanction to 
behavior which occurred before the promulgation of the norm, so that 
the norm was not yet valid at the moment when the delict could have 
been committed or omitted. It should be noticed that the legal duty be- 
comes relevant precisely in the event that the legal order does not achieve 
the intended psychic effect, and the individual violates his duty because 
the idea of the legal order was not a sufficient motive to avoid the delict. 

c. Duty as Fear oj Sanction 

Austin’s definition is therefore entirely to the point; “The party is 
bound or obliged to do or forbear, because he is obnoxious to the evil.” 
But Austin goes on to say: “and because he fears the evil. To borrow 
the current, though not very accurate expressions, he is compelled by 
his fear of the evil to do the act which is enjoined, or is restrained by his 
fear of the evil from doing the act which is forbidden.” * This contradicts 
the other definition: “To be obliged . . . is to be liable to a sanction in 
the event of disobeying a command.” Whether one is “liable to a sanc- 
tion” or not is in no way dependent upon whether he fears the sanction 
or not. If it were true that “the party is bound or obliged because . . . 
he fears the evil,” then the definition ought to run: “to be obliged is to 
fear the sanction.” But such a definition is incompatible with the prin- 
ciples of analytical jurisprudence as conceived by Austin. Law is, in 
Austin’s opinion, a system of commands, and no analysis of the contents 

* I Austin, JuRisPKUDEircE 444. • 
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of commands can establish the psychological fact of fear. Austin ex- 
plicitly says: “In order that an obligation may be effectual (or, in other 
words, in order that the sanction may operate as a motive to fulfilment), 
two conditions must concur, ist. It is necessary that the party diould 
know the law, by which the Obligation is imposed, and to which the 
Sanction is annexed, andly. It is necessary that he should actually 
know (or, by due attention or advertence, might actually know), that 
the given act, or the given forbearance or omission, would violate the 
law, or amount to a breach of the obligation. Unless these conditions 
concur, it is impossible that the sanction should operate upon his de- 
sires.” * However, Austin does not deny that it is a principle of positive 
law that “ignorance of the law excuseth none.” He gives an ex- 
cellent reason for this principle: “The only sufficient reason for the rule 
in question, seems to be this: that if ignorance of law were admitted as a 
ground of exemption, the Courts would be involved in questions which it 
were scarcely possible to solve, and which would render the administra- 
tion of justice next to impracticable. If ignorance of law were admitted 
as a ground of exemption, ignorance of law would always be alleged by 
the party, and the Court, in every case, would be bound to decide the 
point.” t Of English law he says in particular: “I am not aware of a 
single instance in which ignorance of law (considered per se) exempts 
or discharges the party, civilly or criminally.” J Austin further admits 
the possibility of retroactive legal norms and thus the possibility of 
cases where the person obligated by a norm could not know it. Austin 
does not maintain that such norms — so called “ex post facto laws” — 
are invalid. He only raises certain legal-political objections against 
them: “that the objection to laws ex post facto, is deducible from the 
general principle already explained, namely, that intention or inadver- 
tence is necessary to constitute an injury. The law was not in existence 
at the time of the given act, forbearance, or omission: consequently the 
party did not, and could not know that he was violating a law. The 
sanction could not operate as a motive to obedience, inasmuch as there 
was nothing to obey.” § He even sas^s: “It must be observed that a 
judicial decision primae impressionis, or a judgment by which a new 
point of law is for the first time decided, is always an ex post facto law 
with respect to the particular case on which the point first arose, and on 
which the decision was given.” |[ 

* r Austin, Jurisprotence 480-481. 

t I AU-STIN, JxnUSPRUDENCE 482. 

1 1 Austin, Jurisprudence 485-486. 

S I Austin, Jurisprudence 485-486. 

' .11 1 Austin, Jusisp&uDENj^ 487. 
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d. The Psychological Concept of Duty and Analytical 
Jurisprudence 

Austin’s acute logic makes him realize the contradiction which obtains 
between his psychological concept of duty and an analytical exposition 
of law. “With respect to ignorance or error regarding the state of the 
law, I put a difficulty which naturally suggests itself ; it is this. In order 
that the obligation may be effectual, or in order that the sanction may 
determine the party from the wrong, it is necessary, ist, that the party 
should know or surmise the law which imposes the obligation and to 
which the sanction is annexed; and zndly, that he should know, or 
might know by due attention or advertence, that the specific act, forbear- 
ance, or omission, would conflict with the ends of the law and of the 
duty. Unless both these conditions concur, the sanction cannot operate 
as a motive, and the act, forbearance, or omission, is not imputable to 
unlawful intention, or to negligence, heedlessness, or rashness. But al- 
though to render the sanction efficacious, it is necessary that the party 
should know the law, it is assumed generally or universally, in every 
system of law, that ignorance or error as to the state of the law shall not 
exempt the party from liability. This inflexible or nearly inflexible 
maxim would seem to conflict with the necessary principle, which I 
have so often stated, respecting the constituents of injury or wrong. 
For ignorance of the law is often inevitable, and where the injury or 
wrong is the consequence of that inevitable ignorance, it is not even 
remotely the effect of unlawful intention or of unlawful inadvertence.” 
But Austin never solves the difficulty: “The solution of this difficulty is 
to be found in the principles of judicial evidence. The admission of 
ignorance of law as a specific ground of exemption, would lead to inter- 
minable investigation of insoluble questions of fact, and would, in effect, 
nullify the law by hindering the administration of justice. This rule, 
therefore, is one which it is necessary to maintain, although it occa- 
sionally wounds the important principle, that unlawful intention or in- 
advertence is a necessary ingredient of injury.” f But that is no “solu- 
tion” of this difficulty. It is only a legal-political justification of the 
principle ignorantia juris nocet. The difficulty cannot be solved within 
Austin’s theory, since it is a consequence of his definition of law as 
“command.” 

* I Austin, Jurisprudence 48J. 

1 1 Austin, Jurisprudence 489. 
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VI. THE LEGAL RIGHT 
A. Right and Duty 

The concept of duty is usually contrasted with the concept of right. 
The term “right” carries the most different meanings. Here we are con- 
cerned only with what is understood by “a legal right.” This concept 
has to be defined from the standpoint of a pure theory of law. 

Colloquial language seems to suggest a distinction between two kinds 
of “rights.” One says: “I have a right to do or to omit doing such and 
such.” One also says: “I have a right to demand that somebody else 
shall do or refrain from doing such and such.” Linguistic usage thus 
makes a distinction between a right concerning one’s own behavior and a 
right to somebody else’s behavior. In colloquial language we make still 
another distinction. We say not only that one has a right to a certain 
behavior — to his own behavior or to somebody else’s behavior; we say 
also that one has a right to a certain thing. Property is the typical ex- 
ample of a right to a certain thing. That I own a certain thing means 
that I have a right to this thing. Hence a distinction is made between 
jus in rent, that is a right to a thing, and jus in personam, that is a right 
to demand that somebody else shall behave in a certain way, the right to 
somebody else’s behavior; for instance, the creditor has a right to de- 
mand that the debtor shall pay a certain sum of money. But the right 
to a thing {jus in rem) seems to be only a special case of the right con- 
cerning one’s own behavior. That I own a thing means that I have the 
right to use or to destroy it, in short that I may dispose of it at will. 

If the right is a legal right, it is necessarily a right to somebody else’s 
behavior, to behavior to which the other is legally obligated. A legal 
right presupposes somebody else’s legal duty. This is self-evident in casev - 
we speak of a right to somebody else’s behavior. The creditor has a legal, 
right to demand that the debtor shall pay a certain sum of money, if the 
debtor is legally obligated, has the legal duty to pay that sum of money.'; 
But we can also speak of a legal right concerning one’s own behavior, 
only if a corresponding duty is incumbent upon somebody else. The.. 
statement: I have the legal right to use a road running over someone 
else’s estate, means: the owner of this estate is legally obligated not to 
prevent me from using this road. The statement that I have a right tOw-- 
behave in a certain way may have — it is true — only a negative mean-- 
ing, namely, that I am not obliged to behave otherwise. By saying: I 
have the right to do something, I possibly intend to say only: I am 
not obligated to forbear from doing it; and by saying: I have the right 
Jp forfepar from doing something, I possibly intend to say only: I am 
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not obligated to do it. In this sense the statement: I have a right, has 
only the negative meaning: I am — with respect to certain behavior — 
free, there is no norm obligating me to this or an opposite behavior. 

But in order to be legally free, with respect to certain behavior, an- 
other individual or all other individuals must be obligated to a corre- 
sponding line of conduct. I am not legally free to do what I wish to do 
if the others are not legally obligated to let me do what I wish to. My 
•legal freedom is always another’s legal subjection, my legal right is al- 
ways another’s legal duty, I have a legal right to do something, or to 
forbear from doing something, only because and insofar as another has 
the legal duty not to hinder me from doing or not doing it. If I have a 
right to use a road running over somebody else’s property, this legally 
implies that the owner of that property and, for that reason, everybody 
else, is obligated not to prevent me from using the road. If they prevent 
me, they violate a duty imposed upon them by the legal order, and ex- 
pose themselves to a sanction. That I own a thing means, from a legal 
point of view, that everybody else is obligated not to Interfere with my 
disposal of that thing. If somebody interferes, he commits a delict 
which makes him liable to a sanction. And that I have a legal right to 
stay in my apartment, again means that if somebody should try to force 
me out of it, he would be guilty of a delict. There is no legal right for 
someone without a legal duty for someone else. The contents of a right 
is ultimately the fulfillment of someone else’s duty. 

On the other hand, the obligation of an individual to a certain line of 
conduct is always an obligation concerning behavior of this individual 
toward another individual. One is obliged to pay back a loan to one’s 
creditor; one is obliged not to kill someone else; and so on. To the be- 
havior a, to which an individual A is obliged, toward another individual 
B, there corresponds a behavior b olB, in the sense that B has a right to 
b, just because B has a right to a from A. To the paying back of a loan 
by the debtor corresponds the receiving back of the sum to be returned 
by the creditor. The debtor cannot pay back the loan to the creditor if 
the creditor refuses to receive back the sum to be returned. A is obliged 
to pay back a loan to B (A is obliged concerning behavior of his own 
toward B), B has the right to receive back this loan from A (B has a 
right concerning behavior of his own), because B has a right that A 
shall pay back the loan to him (because B has a right to someone else’s 
behavior). That an individual “exercises,” "makes use of,” his “right,” 
“enjoys” his right {Rechts-Genuss) , means that he manifests the be- 
havior which corresponds to the behavior to which some other individual 
is obliged. An individual is free to make use of his right or not. 
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B. Permission 

The right to behave in a certain way is often interpreted as a permis- 
sion. That I have a right to do or to omit doing something, is also ex- 
pressed by saying that the law allows me to do or omit doing it. Ac- 
cordingly, a distinction is drawn between legal norms which command or 
forbid, on the one hand, and legal norms which permit, on the other: 
“Law is imperative or permissive.” But the distinction does not hold. 
The legal order gives somebody a permission, confers on somebody a 
right, only by imposing a duty upon somebody else. And law imposes a 
duty by stipulating a sanction. Therefore, if the stipulation of a sanc- 
tion is called “imperative,” it is incorrect to say that law is “imperative 
or permissive.” Law is imperative for the one, and thereby permissive 
for the other. In that the legal norm obligates one individual to a certain 
behavior toward another individual, it guarantees the latter individual 
the behavior corresponding to the former’s behavior. That is the fact 
which the rather unfortunate distinction between “imperative” and 
“permissive” law is intended to describe. 

C. The Legal Right in a Narrow Sense 

a. Right more than the Correlative of a Duty 

If the legal order determines a course of conduct to which a certain 
individual is obligated, it determines at the same time a corresponding 
behavior of another individual to which — as it is usually termed — 
this other individual has a right. In this sense, to every obligation there 
corresponds a right. A “right” in this sense is nothing but the correlative v- 
of a duty. The right of one individual to conduct himself in a certain way 
is the duty of another individual to conduct himself in a certain way 
toward the former. Austin speaks of a “relative duty.” He says: “The 
term ‘right’ and the term 'relative duty’ are correlating expressions. 
They signify the same notions, considered from different aspects.” * 
Austin’s theory seems to recognize no concept of right different from that 
of duty. Such a concept, however, exists, and plays an important, even 
the decisive, part in jurisprudence. For when one speaks of the legal 
right of an individual one has in mind a narrower concept than that 
which coincides with the duty of another individual. Every obligation 
for one person does not entail a legal right for somebody else, the term 
taken in its narrower technical sense. What now is the criterion of the 
existence of a legal right in this narrower sense? Under what conditions 

* 1 Austin, JUBiSTRUOEiNg^.SgS. 
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does somebody have such a right? The contents of the legal norm itself 
must provide the answer to this question as well as to the earlier ques- 
tion, under what conditions somebody has a legal duty. The legal right 
is, like the legal duty, the legal norm in relation to a certain individual, 
designated by the norm itself. The fact that the legal norm obligates 
somebody to behave in a certain way toward somebody else does not in 
itself imply that the latter has a right to this behavior of the former, a 
legal right to demand that the former fulfill his obligation. The legal 
norm must have a quite specific content in order to constitute a legal 
right in the technical sense. The legal duty has been defined as the legal 
norm in its relation to the individual whose behavior represents the 
delict. This is the individual against whom the sanction is directed or 
the individual who has a definite relation to the former individual. Now, 
v,'e must define the legal right in an analogous way. 

b. Law and Right 

The usual definition of a legal right does not satisfy the methodical 
demands of pure theory of law or analytical jurisprudence. It more or 
less consciously presupposes that law and right are two different phe- 
nomena which are not to be subsumed under a common general term. 
The English language countenances this dualism by the very fact that 
it has two entirely different words: “law” and “right,” whereas the 
German and French languages have only one corresponding word, 
“Recht” and “droit,” and law is distinguished from right by using the 
phrases “objektives Recht" and “subjektives Recht,” “droit objectif” 
and “droit subjectif.” Nevertheless, a dualistic view prevails also in 
German and French theory. “Objektives Recht,” “droit objectif,” and 
“subjektives Recht,” “droit subjectif,” are regarded as entities of a 
completely different nature. “Objektives Recht,” "droit objectif,” 
(“law”) alone is recognized as rule or norm, while “subjektives Recht,” 
“droit subjectif,” (“right”) is defined as “interest” or “will.” The legal 
right, is not, it is true, interpreted as an unqualified interest or will, but 
as an interest protected by the legal order, or a will recognized and made 
effective by the legal order. In this way, right and law are brought in a 
certain relation to one another. But the dualism is still maintained, in- 
asmuch as the legal right is considered as logically and temporally prior 
to law. In the beginning, there were rights only — in particular the 
prototype of all rights, the right of property (acquired by occupa- 
tion) — and only at a later stage law as the order of the State was 
superinduced with the purpose of sanctioning and protecting rights 
which, independently from this order, had come into existence. This 
idea is most clearly developed in the theory of the Historic School, 
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which has decisively influenced not only the legal positivism of the 
last century, but also the modern jurisprudence of the English-speaking 
countries. In Dernburg, for instance, we readr^^Rights existed histori- 
cally long before the State with a deliberate legal order had appeared. 
They had their basis in the personality of the individual and in the 
respect which he was able to obtain and to enforce. The concept of a 
legal order could be won from the perception of existing rights only by a 
gradual process of abstraction. It is therefore both historically and logi- 
cally incorrect to assume that rights are nothing but emanations from 
law. The legal order guarantees and fashions legal rights but does not^ 
create them.” * ■ 

c. The Right as Recognized Will or Protected Interest 

It is easily seen that this theory of the priority of rights is untenable 
from a logical point of view as well as from a psychological one. The 
legal character of a phenomenon is not perceptible by the senses. The 
fact that an individual has a right or has no right to possess a thing 
cannot be seen or heard or touched. The statement that an individual 
has or has no right to possess a thing is a value-judgment which is logi- 
cally as well as psychologically possible only if the individual who 
makes this statement presupposes the existence, and that means the 
validity, of a general norm regarding possession. This norm is neither 
logically nor psychologically the result of an abstraction based on a 
sum of similar perceptions of rights as, e.g., the general concept of tree 
is the result of an abstraction based on a sum of similar perceptions; for 
rights are not perceptible by the senses, as are trees. How the idea of a 
general rule comes into existence is a question which we do not have to 
answer here. We need only establish that, without presupposing a gen- 
eral norm regulating human behavior, no statement about the existence 
or non-existence of rights is possible. If there is a question of legal right, 
a legal rule must be presupposed. There can be no legal rights before 
there is law. The definition of a legal right as an interest protected by 
law, or a will recognized by law, vaguely expresses an insight into this 

* Hedtkich Dernbubg, System des RdMiscHEir Rechts (Der Pandekten achte, 
umgearbeitete Auflage) Erster Teil (1911) 65. Blacxstone, Commentaioes, Book 
I, 5 167: “For the principal aim of society is to protect individuals in the enjo3rment 
of those absolute rights, which were vested in them by the immutable laws of na- 
ture; but which could not be preserved in peace without that mutual assistance 
and intercourse, which is gained by the institution of friendly and social communi- 
ties. Hence it follows, that the first and primary end of human laws is to maintain 
and regulate these absolute tights of individuals. Such rights as are social and 
relative result from, and are posterior to, the formation of states and societies. . . .” 
The so-called absolute tights are previous to the formation of the State. ^ 
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fact. As long as a right has not been “guaranteed” by the legal order — 
to use Dernburg’s phrase — it is not yet a legal right. It is made into a 
legal right first by the guarantee from the legal order. This means that 
law precedes, or is concomitant with, rights. 

Though logically untenable, the theory of the priority of rights is of 
the utmost political significance. Its purpose is obviously to influence 
the formation of law, rather than to analyze the nature of positive law. 
If the legal order cannot create but merely guarantee rights, it cannot 
abolish existing rights either. It is then legally impossible to abolish the 
institution of private property, nay, legislation is then incapable of 
depriving any particular individual of any particular proprietary right 
of his. All these consequences of the doctrine of the priority of rights 
are in contradiction to legal reality. The doctrine of the priority of 
rights is not a scientific description of positive law but a political 
ideology. 

To define a legal right as an interest protected by law or a will recog- 
nized by law is likewise incorrect. Let us first critically analyze the 
interest theory in which the basic mistake common to both theories is 
perhaps most apparent. That somebody is interested in a certain course 
of behavior by somebody else means that he desires this behavior be- 
cause he thinks it useful to himself. The word “interest” signifies a cer- 
tain mental attitude. Now, it is obviously not true that one has a legal 
right to demand a certain course of behavior from somebody else only 
so long as one has an actual interest in this behavior. Even if it is in- 
different to you whether your debtor pays back a loan to you or if, for 
some reason, you should wish him not to pay, you still have the legal right 
to get your money back. When the legislator obligates one individual to 
behave in a certain way towards another individual, so as to safeguard 
an interest of the fatter, this interest finds its specific expression in the 
behavior by which the latter uses or exercises his right. But one may at 
will use or not use one’s own rights. One has a right even if one does not 
use it. It is even possible to have a legal right without knowing it. In such 
a case, there cannot e.xist any interest. On the other hand, one may be 
intensely interested in another individual’s fulfilling his legal duty, with- 
out having a legal right (in the narrower, technical sense of the term) 
against the latter. Thus, one may have a right to a certain behavior on 
the part of another individual without being interested in this behavior, 
and one may also have the interest without having the right. 

Undoubtedly, the legislator gives the creditor a right to get back his 
money and the proprietor a right to dispose of his property, just because 
he assumes that a creditor, as a ru,: , is interested in getting back his 
money and that, as a rule, it is the interest of the proprietor that others 
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shall not interfere with his disposal of his property. The legislator as- 
sumes that people have certain interests under certain conditions, and he 
intends to protect some of these interests. But a right exists even in those 
cases where — contrary to the legislator’s assumption — no actual inter- 
est exists. The right, therefore, must consist, not in the presumed interest, 
but in the legal protection. The protection the legislator gives a type of 
interest consists in the establishment of legal rules of a certain import. 
The right of the creditor, therefore, is the legal norm by which the debtor 
is obligated to return the loan; the right of the owner is the legal norm 
by which other individuals are obligated not to interfere with the former’s 
disposition of his property. The legal right is, in short, the law. 

d. The Right as Legal Possibility to Put in Motion the Sanction 

As already mentioned, not every legal norm which obligates one indi- 
vidual to behave in a certain way towards another individual confers on 
the latter a legal right against the former. By obligating the individual 
not to kill another individual, criminal law does not confer on everyone 
who is protected by this norm a legal right not to be killed, a legal right 
in the technical sense in which the creditor has a right to get back his 
money from the debtor, and the owner has a right to the exclusive use of 
his property. Why is it not only “right” that the debtor pay back the 
money to the creditor, why is it “the right of the creditor,” my right as 
creditor, that the debtor shall pay back the money? “Right” in its 
original sense is the same as “law”; thus for instance, in the statement 
“Right is might.” What is the reason for saying that the law — in a given 
situation — is my law, that is: my right? What is the specific relation in 
which the creditor and the proprietor stand to the legal norms protecting 
their interests? What is the relation by virtue of which these norms are 
“their” law, and that means, “right”? What is the reason for considering 
the objective law, the system of norms regulating human behavior, or one 
norm of this system — under certain circumstances — as the right of one 
subject, a subjective law? 

The doctrine that a legal right is a will recognized by the law, or a 
power granted by law, is closer to the solution of our problem than the 
doctrine that a right is an interest protected by law. The power which, 
according to this view, is the essence of an individual’s right consists in 
the fact that the legal order attaches to the expression of the individual’s 
will that effect at which the will is directed. The legal order really gives 
men such a “power,” for instance the power to regulate their economic 
relations by legal transactions, especially by contracts. A contract is an 
agreement between two or more individuals concerning a certain mutual 
raurse of conduct. “Agreement” means that the wills which the contract- 
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ing parties express with respect to their mutual behavior agree. A contract 
has the legal effect that the contracting parties are obligated to behave 
in accordance with the contract. Every contracting party has the “right” 
that the other shall behave according to the contract; his right is, how- 
ever, not his will, the will which he expressed by making the contract. It 
is not his will or its expression, it is the agreement, the agreeing expres- 
sion of the wills of all the contracting parties which — according to the 
legal order — creates the obligations of the contracting parties. The 
single individual does not have the legal power to obligate — by the 
expression of his will — the other individual. If the “right” which one 
of the contracting parties has against the other is a “will,” it must be 
another will than the will expressed in the act by which the contract 
was made. 

A contracting party has a right against the other contracting party 
only if the latter has a legal duty to behave in a certain way toward the 
former; and the latter has a legal duty to behave in a certain way to- 
ward the former only if the legal order provides a sanction in case of 
contrary behavior. But this does not suffice to constitute a legal right of 
the other party. One contracting party has a legal right against the other 
party because the legal order makes the execution of the sanction de- 
pendent, not only upon the fact that a contract has been made and that 
one party has failed to fulfill it, but also upon the other party’s express- 
ing a will that the sanction be executed against the delinquent. A party 
expresses such a will by bringing a suit against the other party before a 
court. In so doing the plaintiff puts in motion the coercive machinery of 
law. It is only by such a suit that the procedure may be initiated by 
which the delict, i.e., the breach of contract, is ascertained and the sanc- 
tion issued by the court. This is part of the specific technique of civil 
law. The sanction is made dependent upon, among other conditions, the 
fact that one party has brought a suit, which means that one party has 
declared his will that the procedure mentioned be initiated. There is open 
to the party the legal possibility of bringing about the application of the 
pertinent legal norm providing the sanction. In this sense, therefore, 
this norm is “his” law, and that means, his “right.” Only if an individual 
stands in such a relation to the legal norm, only if the application of the 
legal norm, the execution of the sanction, depends upon the expression of 
the will of an individual directed towards this aim, only if the law is at 
the disposal of an individual, can it be considered to be “his” law, a sub- 
jective law, and that means, a “right.” Only then is the subjectivization 
of law which is implied in the concept of right, the presentation of an 
objective legal norm as a subjective right of an individual, justified. 

Only if defined in this way does the concept of legal “right” not coin- 
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cide with that of legal duty, is the right of A to certain behavior by B 
not identical with the duty of B to behave in this way towards A. In case 
there is open to an individual the l^al possibility of “enforcing” by his 
suit the legal duty of another individual, the legal situation is not com- 
pletely described by presenting only the duty of B to behave in a certain 
way towards A. If the concept of legal right is to be a concept different 
from that of legal duty, the former must be restricted to this case. 

A right is, thus, a legal norm in its relation to the individual who, in or- 
der that the sanction shall be executed, must express a will to that effect. 
The subject of a right is the individual whose manifestation of will di- 
rected to the sanction, i.e., whose suit is a condition of the sanction. If 
we denote the individual on whom the legal order confers the possibility 
of bringing a suit, a potential plaintiff, then it is always a potentid 
plaintiff who is the subject of a right. The legal order usually confers 
that possibility on the individual in whom the legislator presumes a cer- 
tain interest in the sanction. But if the legal order confers that possibility 
upon an individual, this individual has a right even if, in a concrete case, 
he should lack such an interest and thus also a “will” that the sanction 
be executed. A right is no more the interest or the will of the individual 
to whom it belongs than a duty is the fear of the sanction or the compul- 
sion in the mind of the obligated individual. The legal right is, like the 
legal duty, the legal norm in its relation to an individual designated by 
the norm, viz., the potential plaintiff. 

e. Right and Representation 

The statement that the subject of the right is the potential plaintiff 
does not seem to hold in all cases. Through a certain legal transaction an 
individual may bring it about that certain declarations by another indi- 
vidual, his “agent,” have the same effect as similar declarations by him- 
self, the principal. If somebody avails himself of this legal institute, 
so-called “consensual representation,” he may also bring a suit through 
the intervention of his agent. There are even certain individuals who, 
according to modern law, must have a representative — for instance 
minors and mentally deficient individuals. In case of such a “non- 
consensual representation” the representative, called “guardian,” is in- 
stituted not by a legal transaction between him and the individual he 
represents, his “ward,” but either directly by the legal order without an 
act of appointment, as e.g., in the case of the father who is the legal repre- 
sentative of his child, or by an act of a public authority, especially a 
court, as e.g., the guardian of an insane individual. Also, the guardian 
may bring a suit on behalf of his ward in the same way as the agent may 
on behalf of his principalt That the agent or guardian, expresses a will 
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“on behalf of” the principal or ward means that his declaration of will 
has the same legal effect as if it had been made by the principal or ward 
— provided, in the latter case, that the ward had been of mature age or 
in mental health. This complicated state of affairs is described in a very 
simplified way by the fictitious formula that the declarations of will by 
the agent or guardian are to be considered as declarations by the principal 
or ward. If it is the right of the principal or ward that the agent or 
guardian pursues by bringing a suit, then the subject of the right is not 
the potential plaintiff, but an individual who stands in a specific, legally 
determined relation to the potential plaintiff, in the relationship of con- 
sensual or non-consensual representation. The subject of the legal right 
is therefore the potential plaintiff or the individual legally represented 
by the former. 

D. The Right as a Specific Legal Technique 

To make the execution of the sanction dependent upon a suit by a cer- 
tain individual (the plaintiff), to grant “rights” in the technical sense of 
the term, is — as pointed out — typical of the technique of civil law. 
The actual application of the legal norm is then in each particular case 
dependent upon whether the subject of the right (or his representative) 
is actually sufficiently interested in the application of the legal norm to 
initiate by his “suit” the procedure leading to the execution of the sanc- 
tion. In making the application of the legal norm dependent upon the 
declaration of will of a definite individual, the legislator has considered 
the interest of this individual as decisive. Frequently, however, the ap- 
plication of a legal norm is of interest to all the other or to most other 
members of the legal community, and not only to one particular indi- 
vidual. That the sanction provided by the legal order is e.xecuted against 
a debtor who fails to fulfill his obligations is of interest to everybody who 
may ever become a creditor, nay, to everybody who wants the legal 
order to be maintained. It is — as one usually says — in the interest of 
the legal community that all the norms of the legal order be obeyed and 
applied. In a legal order based on the principles of private capitalism, 
the technique of civil law is determined by the fact that the legislator 
disregards the collective interest in the application of the norms and 
attributes real importance only to the interest of particular individuals. 
This is why the process leading up to the execution of the sanction is 
initiated and carried out only in consequence of a declaration of will to 
that effect by a particular individual, the plaintiff. 

In this respect, criminal law presents an opposite technique. A crim- 
inal process can not, as a rule, be initiated by the person whose interests 
were most directly injured by the delict. It is in general some public 
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authority, an organ of the community, who is competent to bring the 
necessary action and who is usually also obligated to do so. Since the 
criminal sanction is not dependent upon a suit by any private individual, 
no private individual has a “right” not to be robbed or killed — in gen- 
eral, not to be made the victim of a criminal delict. But since the exe- 
cution of the sanction is dependent upon an action by a competent organ 
of the State, one may speak of a “right” of the State that the members of 
the community shall refrain from crimes. In this field, where especially 
vital interests of the community have to be protected, the legislator puts 
the collective interest above the private interest. Nevertheless, the crim- 
inal process has the same form, at least the same outside appearance, as 
the civil process; it shows a dispute between two parties: the criminal 
process a dispute between the legal community, the State represented by 
a public organ, and a private individual, the accused; the civil process 
a dispute between two private individuals, the plaintiff and Ae de- 
fendant. 

The technique of modern law, civil and criminal, according to which 
the process leading to the sanction can be initiated only upon a suit by 
a designated individual, the legal technique according to which the pro- 
cedure of the law-applying organs, the courts, has the character of a 
dispute between two parties, is not the only conceivable technique. The 
sanction could well be applied by a public organ without any previous 
action by another public organ, as in criminal law, or by the private party, 
as is the case in civil law. If the legal order were of this nature, it would 
still create a legal duty to refrdn from the delict but it would no longer 
give anybody a legal right that the duty be performed. No legal right is 
conceivable without a corresponding duty, but there could well exist a 
legal duty without any corresponding legal right (in this narrower sense 
of the word) . 

E. Absolute and Relative Rights 

Inasmuch as the right of one individual is possible only in relation to 
the duty of another, all rights are relative rights. All duties are relative, 
however, only insofar as one is obligated to behave in a certain way 
relative to another individual, who may, but need not necessarily be, the 
subject of a corresponding right (in the narrower, technical sense of the 
term). 

The terms “absolute” and “relative” are, however, understood in an- 
other sense when one distinguishes between absolute and relative duties 
and rights. Relative duties are such as one has relative to a designated 
individual, whereas absolute duties are such as one has relative to an 
jjgideteijjjiiied number of, (in dividuals or to all other individuals. Not to 
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kill, not to steal, not to interfere with other individuals’ disposition of 
their property, are absolute duties. The duty of a debtor to return a loan 
to his creditor is a relative duty. A relative right in this narrower rpti sp 
is a right to which corresponds a duty of some designated individual only, 
whereas an absolute right entails duties for an undetermined number of 
individuals. A typical relative right is the creditor’s right against the 
debtor; it is only from the debtor that he has a right to demand the loan 
back. Property is a typical absolute right: the proprietor has a right to 
demand from everybody to be left in undisturbed possession of his prop- 
erty. To an absolute right there corresponds an absolute duty, to a rela- 
tive right a relative duty. The distinction between jus in personam and 
jus in rem goes back to the distinction between relative and absolute 
rights. But the term jus in rem is misleading. The jus in rem is, strictly 
speaking, a jus in personam, a right against persons and not a right over 
things, as the term would suggest. The well-known definition of property 
as an individual’s exclusive dominion over a thing ignores the essential 
fact that everybody but the owner is excluded from the disposition of the 
object. The right of property is an individual’s right against all other 
individuals that they shall behave in a certain way relative to the former, 
namely, that all the other individuals shall refrain from any interference 
with the former’s disposition of a certain thing. All the individuals except 
the proprietor are legally excluded from any disposition of the object of 
the property; and they are obliged to refrain from any interference with 
the disposition of the thing relative to any possible owner of it. Like the 
right, the corresponding duty, too, is directed against an undetermined 
number of individuals. The right of A as the proprietor of the estate a 
to use a road, running across the estate b of B, has the character of a 
servitude, a jus in rem, provided that not only B but everybody and espe- 
cially any possible proprietor of the estate b is legally obligated not to 
prevent A or any proprietor of the estate a from using the road. Any 
proprietor of the estate a has the right, any proprietor of the estate b has 
the corresponding duty. Estate a is called the “dominant,” b the “servi- 
ent” estate, as if the right were attached or rooted like a tree in the one, 
the duty in the other estate. That is a figurative and very demonstrative 
but also very misleading description of the legal situation. The right, or 
the duty, is not a thing that may be linked to another thing. Right and 
duty are specific relations of one individual to other individuals. A jus in 
rem is not a right over a thing but a right against an undetermined num- 
ber of individuals that they shall behave in a certain way with respect to 
a certain object; it is an absolute right to which corresponds an absolute 
duty. 
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F. The Right as Participation in the Creation of Law 

The legal order — as pointed out — confers a “right” upon an indi- 
vidual in that it gives him, or his representative, the possibility of releas- 
ing the process which ultimately leads to the execution of the sanction. 
The court decision — which is the typical act determining the sanction 
in a concrete case — creates an individual norm which, conditionally or 
unconditionally, stipulates the sanction. The judicial decision of a crim- 
inal court, for instance, orders that a certain individual who — according 
to the statement of the court — has committed theft shall be imprisoned 
for two years. This individual norm is to be executed by other public 
organs. 

The decision of a civil court orders that a certain individual, the de- 
fendant, who — according to the statement of the court — has not paid 
in due time the rent for his home, shall pay a certain sum of money to 
his landlord, the plaintiff, within ten days; and that — if the sum of 
money should not be paid within this time — a civil execution shall be 
directed against the defendant. This is an individual norm; but whereas 
the individual norm, the ordering of the sanction in this case, has a con- 
ditional character — if the defendant does not pay within ten days a 
civil execution shall be directed against him — the ordering of the sanc- 
tion, the individual norm, in the criminal case is unconditional: the 
delinquent shall be imprisoned. The creation of the individual norm by 
the decision of the civil court is the immediate purpose of the judicial 
procedure which is initiated by the plaintiff’s suit. From this dynamic 
point of view, the plaintiff thus plays an essential part in the creation of 
the individual norm, which the sentence of the court represents. To have 
a right is to have the legal capacity of participating in the creation of an 
individual norm, of that individual norm by which a sanction is ordered 
against the individual who — according to the statement of the court — 
has committed the delict, has violated his duty. If a legal right is a 
phenomenon of law, then this individual norm must also have the char- 
acter of law. Law cannot consist only of general norms or rules. 

G. Civil and Political Rights 

If, from a dynamic point of view, the nature of a right is the capacity 
of participating in the creation of law, then the difference between the 
rights of “private law,” the so-called “private rights,” and the rights of 
public law, the so-called “political rights,” cannot be as fundamental as 
is usually assumed. By political rights we understand the possibilities 
open to the citizen of taking part in the government, in the formation of 
the "will” of the State. Freed from metaphor, .this means that the citizen 
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may participate in the creation of the legal order. One thereby has in 
mind especially the creation of general norms, or "legislation,” in the 
most general sense of the term. Participation in legislation by the indi- 
viduals subjected to the legal order is characteristic of democracy, dis- 
tinguishing it from autocracy where the subjects are excluded from legis- 
lation, have no political rights. In a democracy, the legislative power 
may be exercised either directly by the people in primary assembly, or 
by an elected parliament alone, or in cooperation with an elected chief of 
State. Democracy may be either a direct or an indirect (representative) 
democracy. In a direct democracy the decisive political right is the right 
of the citizen to participate in the deliberations and decisions of the pop- 
ular assembly. In an indirect democracy, the formation of the will of the 
State, as far as it is a creation of general norms, takes place in two stages: 
first, the election of parliament and the chief of State, and then the crea- 
tion of the general norm, the statute; either by the parliament alone, or 
in collaboration with the chief of State. Correspondingly, the decisive 
political right in an indirect (representative) democracy is the right of 
voting, i.e., the citizen’s right to participate in the election of the parlia- 
ment, the chief of State, and other law-creating (and law-applying) 
organs. 

It might seem as if the concept of legal right, which we have previously 
reached by a consideration of civil law, were entirely different from the 
concept of political right. The problem of political rights will be given a 
more complete treatment in the theory of the State and public law. Here, 
I shall try to show only how it is possible to subsume the so-called “po- 
litical” right together with the “private” right under the same general 
term of "right”; what the plaintiff has in common with the voter, what 
there is in common between bringing an action and giving one’s vote. 

If the political right is “right” in the same sense as t’-'' private right, 
there must be a duty corresponding to the political right. What is the 
duty corresponding to the right of voting? It is the duty of those public 
organs that are entrusted with the election to accept the ballot of the 
voter and to treat it according to the prescripts of law, in particular to 
declare that individual elected who has received the prescribed number 
of votes. The right of a subject to vote is the right to have his vote re- 
ceived and counted, according to the laws concerned, by the proper elec- 
tion officers. To the citizen’s right of vote corresponds the duty of the 
election officers. This duty is guaranteed by certain sanctions; and in 
the event that the duty should be violated, the voter may exercise an 
influence upon the application of these sanctions analogous to the influ- 
ence which may be exercised by the subject of a private right upon the 
application of the sanction directed against the individual responsible for 
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the violation of the corresponding duty. In various legal orders there are 
special organs, for instance, electoral courts, whose task it is to protect 
the interest which the voter has in the public organ’s fulfilling its cor- 
responding duty. Where the voter may appeal to such an electoral court 
in case his right has been violated, the right of voting is a legal right in 
exactly the same technical sense as is a private right. 

Even if the function of the voter is not guaranteed in this way, namely, 
by conferring upon the voter such a “right” in the technical sense, his 
function has an essential element in common with the exercise of a pri- 
vate right. It is the participation in the law-creating process. The dif- 
ference consists in the fact that the function called “voting” is an indirect 
participation in the law-creating process. The voter takes part only in 
the creation of an organ — parliament, chief of State — whose fimction 
it is to create the will of the State, legal norms; and the legal norms which 
this organ has to create are general norms, statutes. The subject of a 
private right participates directly in the creation of a legal norm, and 
this legal norm — the judicial decision — is an individual norm. The 
exercise of a private right, too, signifies participation by the subject 
in the creation of the “will of the State,” for the will of the State mani- 
fests itself also in the judicial decision; the court, too, is an organ of 
the State. 

Elected organs, such as a parliament and a chief of State, are, by and 
large, organs for the creation of general norms. However, organs for the 
creation of individual norms may also sometimes be elected — for exam- 
ple, judges elected by popular vote. In such a case, the diSerence 
between the function called the political right of voting and a private 
right is reduced to the fact that the right of voting means only an indirect 
participation in the creation of legal norms. 

From the point of view of the function within the whole law-creating 
process, there is no essential difference between a private and a political 
right. Both allow their holder to take part in the creation of the legal 
order, “the will of the State.” A private right is also ultimately a political 
right. The political character of private rights becomes still more obvious 
as soon as one realizes that the conferring of private rights upon indi- 
viduals is the specific legal technique of civil law, and that civil law is 
the specific legal technique of private capitalism, which is at the same 
time a political system. 

If the legal right is seen as a particular function within the law-creating 
process, then the dualism of law and right vanishes. Then, too, the legal 
priority of duty over right becomes clear. Whereas the legal obligation 
is the essential function of every legal norm within every legal order, the 
legal right is merely a specific element of particular, legal systems — the 
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private right the institution of a capitalistic, the political right the 
institution of a democratic legal order. 

VII. COMPETENCE (LEGAL CAPACITY) 

A legal norm may determine human behavior not only as content of a 
duty or a right, but also in other ways. An example is the sanction which 
by a legal norm is made the consequence of certain conditions. To order 
or execute, the sanction is obviously not a “right” of the law-applying 
organ; the organ may, however, be obligated to order or execute the 
sanction; but this is not necessarily so. It is obligated only if another 
legal norm stipulates this obligation by providing for a sanction against 
the organ which does not order or execute the sanction stipulated by the 
first norm. Human behavior which is qualified neither as a duty nor as 
a right occurs also among the conditions of a sanction. Let us consider 
as an example the legal norm which obligates a debtor to return a loan to 
his creditor. Schematically, this norm may be formulated thus: If two 
individuals make a loan contract, if the debtor does not return the loan 
in due time, and if the creditor brings a suit against the debtor, then the 
court has to order a certain sanction against the debtor. The making of 
the contract is an act which does not form the content either of a duty or 
a right of the two parties. They are not legally obliged, nor have they a 
legal right, to make the contract; they get legal rights and duties through 
the contract, after the contract is made. But they are legally capable of 
making a contract. Nor does there exist either a duty or a right to com- 
mit a delict. But there is a legal capacity to commit delicts. The organ 
has no legal right to order the sanction and it may not even be obliged to 
do so. But it is legally capable of ordering the sanction. When a norm 
qualifies the act of a certain individual as a legal condition or a legal 
consequence, this means that only that individual is “capable” of per- 
forming or omitting to perform that act; only he is “competent” (the 
term used in its broadest sense). Only if this capable or competent indi- 
vidual performs or omits performing the act does that act or omission 
occur which according to the norm is a legal condition or a legal con- 
sequence. 

It has already been pointed out that human behavior as regulated by 
a legal norm consists of two elements: a material and a personal one, the 
thing which has to be done or omitted, and the individual who has to do 
or omit it. In determining human behavior as a legal condition or legal 
consequence, the legal norm determines both these elements. The rela- 
tion constituted by the legal norm between the personal and the material 
element is what in German and French terminology is denoted by “com- 
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petence,” the term taken in its most general sense. That an individual is 
“competent” of a certain action means that the action is accorded the 
quality of legal condition or legal consequence only if performed by that 
individual. Even a delict presupposes the “competence,” in this most 
general sense, of the delinquent. Not every being can commit a delict. 
In the legal orders of civilized peoples, only human beings are capable of 
committing delicts. It is otherwise in primitive law, where animals , 
plants, and even inanimate objects are considered capable of committing 
delicts. And not even all human beings are punishable according to mod- 
ern civilized law; children and lunatics are as a rule not liable to any 
sanctions and they are thus incapable of committing delicts. 

The term “competence” is ordinarily taken in a narrower sense, it is 
true. One usually speaks only of a competence to actions, not of a com- 
petence of omissions. Further, the term is used to designate only the 
legal capacity of undertaking actions, other than delicts, actions by which 
legal norms are created. The parliament is said to be “competent” to 
enact a statute. But this mode of e-xpression reaUy implies nothing but 
the fact that it is a certain behavior of the individuals forming the parlia- 
ment which the legal order determines as legislative function; and that 
therefore these individuals are capable of making laws. The judge is said 
to be competent to make a decision. This means that it is a certain be- 
havior of a certain individual which the legal order determines as judicial 
function, and that, therefore, this individual is capable of making deci- 
sions. The concept of jurisdiction as used in English legal terminology 
is nothing but the general concept of competence as applied to a special 
case. Jurisdiction properly so called is the competence of courts. How- 
ever, administrative authorities also have their “jurisdiction,” nay, any 
organ of the State has its “jurisdiction,” the capacity of performing an 
act, which the legal order determines as an act of just that and no other 
organ. And as soon as this fact has been realized, one must recognize a 
certain “jurisdiction” in any human individual, viz., his capacity to per- 
form or omit an act which the legal order has determined as an act or 
omission of that individual. This is the essence of the concept of “com- 
petence,” and that concept is used when it is said that only certain indi- 
viduals are “capable” of committing delicts. 

VIII. IMPUTATION (IMPUTABILITY) 

This capacity of committing delicts is often expressed by the concept 
of imputation (German: Zurechnung), Sanctions, especially c rimin al 
ones, are, as already mentioned, attached only to the behavior of indi- 
viduals having certain qualities, a certain minimum age and a certain 
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mental capacity. Now it is usually said that a delict is not “imputable” 
to a child or a lunatic. In German, a child or lunatic is characterized as 
unzurechnungsjdhig (irresponsible). The statement that a delict is not 
imputable to a child or a lunatic is, however, misleading. Their behavior 
does not constitute any delict at all. It would have been a delict only if 
they had reached the requisite age or been mentally sound. Whether a 
certain type of action, e.g., murder, is or is not a delict depends upon 
whether the acting individual has certain qualities determined by the 
legal order as general conditions of the sanction. But the action is, of 
course, under all circumstances “his” action, and that means that the 
action is imputed to him, even if this action is — as in this case — no 
delict. A lunatic can commit murder, that is to say, he can by his action 
intentionally cause another man’s death. There is no question whether 
the murder is his action; this, at least, is no juristic question. The only 
question is whether this murder is a delict. And the murder is no delict 
because the legal order does not attach any sanction to the murder com- 
mitted by a lunatic. It is therefore not the murder which is not “imputa- 
ble,” i.e., which cannot be imputed to the lunatic, it is the sanction. That 
an individual is unzurechnungsjdhig, irresponsible, means that no sanc- 
tion can be directed against him because he does not fulfill certain per- 
sonal requirements, conditions for a sanction. When an individual’s 
irresponsibility is identified with the fact that he has not reached the 
requisite age and is not in mental health and so on — in short, that he 
does not fulfill the personal conditions under which the legal order makes 
people liable to sanctions — then one lets the word “responsibility” de- 
note what is only the prerequisite for responsibility. An Individual’s 
legal irresponsibility is simply his non-liability to sanctions. The English 
term “irresponsible” is equivalent to the German unzurechnungsjdhig, 
which literally means incapable of being a subject to whom something 
can be imputed. The word “imputation” conveys, it is true, the idea that 
some event or other is attributed to or brought into a connection with a 
certain individual. But the imputation which is in question here is not 
the relation between an individual and an action of his, but the relation 
between the legal sanction and the action, and thus indirectly the acting 
individual himself. What cannot be brought into connection with a 
legally irresponsible individual is the sanction and not the fact which 
would have been a delict if committed by somebody else. The concept 
of imputation refers to the specific relation between delict and sanction. 
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IX. THE LEGAL PERSON 
A. Substance and Quality 

The concept of a legal person is another general concept used in the 
presentation of positive law and closely related to the concepts of 1^531 
duty and legal right. The concept of the legal person — who, by defini- 
tion, is the subject of legal duties and legal rights — answers the need of 
imagining a bearer of the rights and duties. Juristic thinking is not satis- 
fied with the insight that a certain human action or omission forms the 
contents of a duty or a right. There must exist something that “has” the 
duty or tl.>e right. In this idea, a general trend of human thought is 
manifested. Empirically observable qualities, too, are interpreted as 
qualities of an object or a substance, and grammatically they are repre- 
sented as predicates of a subject. This substance is not an additional 
entity. The grammatical subject denoting it is only a symbol of the fact 
that the qualities form a unity. The leaf is not a new entity in addition 
to all the qualities — green, smooth, round and so on — but only their 
comprehensive unity. In ordinary thinking, determined by the forms of 
language, the substance is made into a separate entity supposed to have 
an independent existence besides “its” qualities. The grammatical sub- 
ject, the substance, appears, so to say, as a new member of the series, 
formed by the predicates, the qualities inherent in the substance. 

This duplication of the object of knowledge is characteristic of the 
primitive mythological thinking which is called animism. According to 
the animistic interpretation of nature, every object of the perceptual 
world is believed to be the abode of an invisible spirit who is the master 
of the object, who “has” the object in the same way as the substance has 
its qualities, the grammatical subject its predicates. Thus, 'the legal per- 
son, as ordinarily understood, also “has” its legal duties and rights in 
this same sense. The legal person is the legal substance to which duties 
and rights belong as legal qualities. Tha idea that “the person hasS^,, 
duties and rights involves the relation of substance and quality. 

In reality, however, the legal person is not a separate entity besides 
“its” duties and rights, but only their personified unity or — since duties 
and rights are legal norms — the personified unity of a set of legal norms. 

B. The Physical Person 
a. Physical Person and Human Being 

What constitutes this kind of unity? When' does a set of duties and 
rights, a set of legal norms, have this kind of unity? There are two dif- 
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ferent criteria which emerge from an analysis of the two types of legal 
persons that are usually distinguished; physical (natural) and juristic 
persons. 

The common way of defining the physical (natural) person and, at the 
same time, distinguishing him from the juristic person is to say: the physi- 
cal person is a human being, whereas the juristic person is not. Austin for 
instance gives the definition; “a human being considered as invested with 
rights, or considered as subject to duties.” * A person is, in other words, 
a human being considered as subject of duties and rights. To say that a 
human being A is the subject of a certain duty, or has a certain duty, 
means only that certain conduct of the individual A is the contents of a 
legal duty. To say that a human being A is the subject of a certain right 
or has a certain right, means only that certain conduct of the individual 
A is the object of a legal right. The meaning of both statements is that 
certain conduct of the individual A is, in a specific way, the contents of 
a legal norm. This legal norm determines only a particular action or 
forbearance of the individual A, not his whole existence. Even the total 
legal order never determines the whole existence of a human being subject 
to the order, or affects all his mental and bodily functions. Man is sub- 
ject to the legal order only with respect to certain specified actions and 
forbearances; with respect to all others, he is in no relation to the legal 
order. In juristic considerations we are concerned with man only insofar 
as his conduct enters into the contents of the legal order. Only those 
actions and forbearances of a human being which are qualified as duties 
or rights in the legal order are thus relevant to the concept of the legal 
person. The person exists only insofar as he “has” duties and rights; 
apart from them the person has no existence whatsoever. To define the 
physical (natural) person as a human being is incorrect, because man 
and person are not only two different concepts but also the results of two 
entirely different kinds of consideration. Man is a concept of biology 
and physiology, in short, of the natural sciences. Person is a concept of 
jurisprudence, of the analysis of legal norms. 

That man and person are two entirely different concepts may be re- 
garded as a generally accepted result of analytical jurisprudence. Only, 
one does not always draw therefrom the last consequence. This conse- 
quence is that the physical (natural) person as the subject of duties and 
rights is not the human being whose conduct is the contents of these 
duties or the object of these rights, but that the physical (natural) per- 
son is only the personification of these duties and rights. Formulated 
more exactly: the physical (natural) person is the personification of a 

♦ I John Austin, Lkctukes on Jusisprudence (sth ed. 1885) 350. 
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set of legal norms which by constituting duties and rights containing the 
conduct of one and the same human being regulate the conduct of this 
being. A jus in rem is, as we have seen, not a right attached to a certain 
thing, but a right to demand that other individuals shall behave in a 
certain way with respect to a certain thing. The thing is not the object 
of a jus in rem but — as Austin aptly puts it — “the compass of the 
right.” * Thus, the human being is not the physical (natural) person 
but, so to speak, only “the compass” of a physical (natural) person. The 
relation between a so-called physical (natural) person and the human 
being with whom the former is often erroneously identified consists in the 
fact that those duties and rights which are comprehended in the concept 
of the person all refer to the behavior of that human being. That a slave 
is legally no person, or has no legal personality, means that there are no 
legal norms qualifying any behavior of this individual as a duty or a 
right. That a man A is a legal person or has a legal personality, means 
contrariwise that there are such norms. The “person A” is the compre- 
hension of all the legal norms qualifying acts of A as duties or rights. 
We arrive at the “personality of A” when we conceive of these norms as 
forming a single unity, which we personify. 

b. Physical Person: a Juristic Person 

The concept of physical (natural) person means nothing but the 
personification of a complex of legal norms. Man, an individually de- 
termined man, is only the element which constitutes the unity in the 
plurality of these norms. 

That the statement “the physical (natural) person is a human being” 
is incorrect is obvious also from the fact that what is true of the human 
being who is said to be a “person” is by no means always true of the 
person. The statement that a humem being has duties and rights means 
that legal norms regulate the behavior of that human being in a specific 
way. The statement that a person has duties and rights, on the other 
hand, is meaningless or is an empty tautology. It means that a set of 
duties and rights, the unity of which is personified, “has” duties and 
rights. To avoid this nonsense, we have to interpret the “has” as “is”: 
a set of duties and rights “is” duties and rights. It makes good sense to 
say that law imposes duties and confers rights upon human beings. But 
it is nonsense to say that law imposes duties and confers rights upon 
persons. Such a statement means that law imposes duties upon duties 
and confers rights upon rights. Only upon human beings — and not 
upon persons — can duties be imposed and rights conferred, since only 


♦ I Austin, Jurisprudence 369. 
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the behavior of human beings can be the contents of legal norms. The 
identification of man and physical (natural) person has the dangerous 
effect of obscuring this principle which is fundamental to a jurisprudence 
free of fictions. 

The physical (natural) person is, thus, no natural reality but a con- 
struction of juristic thinking. It is an auxiliary concept that may but 
need not necessarily be used in representing certain — not all — phe- 
nomena of law. Any representation of law will always ultimately refer 
to the actions and forbearances of the human beings whose behavior is 
regulated by the legal norms. 

C. The Juristic Person 

Since the concept of the so-called physical (natural) “person” is only 
a juristic construction and, as such, totally different from the concept of 
“man,” the so-called “physical” (natural) person is, indeed, a “juristic” 
person. If the so-called physical (natural) person is a juristic person, 
there can be no essential difference between tbe physical (natural) per- 
son and what is usually exclusively considered as a “juristic” person. 
Traditional jurisprudence is inclined, it is true, to concede that the so- 
called physical person is also in truth a “juristic” person. But in defining 
the physical (natural) person as man, the juristic person as non-man, 
traditional jurisprudence again blurs their essential similarity. The re- 
lation between man and physical person is no more intimate than the 
relation between man and juristic person in the technical sense. That 
every legal person is, at bottom, a juristic person, that only juristic per- 
sons exist within the realm of law, is after all only a tautology. 

a. The Corporation 

The typical case of a “juristic” person (in the narrower technical 
sense) is a corporation. The usual definition of a corporation is: a group 
of individuals treated by the law as a unity, namely as a person having 
rights and duties distinct from those of the individuals composing it. A 
corporation is regarded as a person because there the legal order stipu- 
lates certain legal rights and duties which concern the interests of the 
members of the corporation but which do not seem to be rights and duties 
of the members and are, therefore, interpreted as rights and duties of the 
corporation itself. Such rights and duties are, in particular, created by 
acts of the organs of the corporation. A building is, for instance, rented 
by an organ on behalf of the corporation. The right to use the building 
is then, according to the usual interpretation, a right of the corporation 
and not one of its members. The obligation to pay the rent is incumbent 
upon the corporation itself and not upon its members. Or — to mention 
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another example — an organ of a corporation buys real estate. This real 
estate is then the property of the corporation and not of its members. In 
case somebody infringes upon the right of the corporation, it is again the 
corporation itself and not any one member that has to bring a lawsuit. 
The indemnity which is secured by the civil sanction is added to the 
property of the corporation itself. If an obligation of the corporation 
remains unfulfilled — if for instance the rent is not paid in due order — 
a suit is likewise brought against the corporation itself, not against its 
members, and the civil sanction is eventually directed against the cor- 
poration itself, not against its members; this means that the civil sanc- 
tion is directed against the property of the corporation itself, not against 
the property of its members. Those cases where the sanction is directed 
also against the property of the members — this may, e.g., occur if the 
property of the corporation does not sufiice to repair the damage — may 
here be disregarded. The decisive reason why a corporation is considered 
as a legal person seems to be the fact that liability for civil delicts of the 
corporation is, in principle, limited to the property of the corporation 
itself. 

b. Duties and Rights of a Juristic Person as Duties and Rights of Men 

When one describes the situation by saying that the corporation as a 
juristic person enters into legal transactions, makes contracts, brings 
lawsuits, and so on, that the corporation as a juristic person has duties 
and rights, because the legal order imposes upon the corporation, as a 
juristic person, duties and confers rights upon it, all these statements are 
obviously only figures of speech. It cannot be seriously denied that ac- 
tions and forbearances can only be actions and forbearances of a human 
being. When one speaks of actions and forbearances of a juristic person, 
it must be actions and forbearances of human beings which are involved. 
The only problem is to establish the specific character of those actions 
and forbearances of human beings, to explain why those actions and 
forbearances of human beings are interpreted as actions or forbearances 
of the corporation as a juristic person. And indeed acts of a juristic 
person are always acts of human beings designated as acts of a juristic 
person. They are the acts of those individuals who act as organs of the 
juristic person. Jurisprudence is thus faced with the task of determining 
when an individual is to be considered as acting as an organ of a juristic 
person. This is the problem of the corporation as an acting person. 
Quite analogous is the problem of the corporation as subject of duties 
and rights. 

Since the legal order can impose duties and confer rights only upon 
human beings, because only the behavior of human beings can be regu- 
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lated by the legal order, the duties and rights of a corporation as a juristic 
person must also be duties and rights of individual human beings. Again 
the problem arises of determining when duties and rights of individuals 
are considered as duties and rights of a juristic person. It is a priori 
excluded that the so-called duties and rights of a juristic person are not 
— at least at the same time — duties and rights of human beings. 

c. The By-laws of the Corporation {Order and Community) 

An individual acts as an organ of a corporation if his behavior cor- 
responds in a certain way to the special order which constitutes the cor- 
poration. Several individuals form a group, an association, only when 
they are organized, if every individual has a specific function in relation 
to the others. They are organized when their mutual conduct is regulated 
by an order, a system of norms. It is this order — or, what amounts to 
the same thing, this organization — which constitutes the association, 
which makes the several individuals form an association. That this asso- 
ciation has organs means just the same as that the individuals forming 
the association are organized by a normative order. The order or organi- 
zation which constitutes the corporation is its statute, the so-called “by- 
laws” of the corporation, a complex of norms regulating the behavior of 
its members. It should be noticed here that the corporation is legally 
existent only through its statute. If one distinguishes the corporation 
from its statute, considering the former as an “association” or a “com- 
munity,” the latter as an order constituting this association or commun- 
ity, one is guilty of a duplication of the kind that was characterized at the 
beginning of this chapter. The corporation and “its” statute, the norma- 
tive order regulating the behavior of some individuals and the association 
(community) “constituted” by the order, are not two different entities, 
they are identical. To say that the corporation is an association or a 
community is only another way of expressing the unity of the order. In- 
dividuals “belong” to an association or form an association only insofar 
as their behavior is regulated by the order “of” the association. Insofar 
as their behavior is not regulated by the order, the individuals do not 
“belong” to the association. The individuals are associated only through 
the order. If we use the term “community” instead of “association,” we 
express the idea that the individuals “forming” an association have some- 
thing in common. What they have in common is the normative order 
regulating their mutual behavior. It is therefore misleading to say that 
an association or a community is “formed” by or composed of indi- 
viduals, as if the community or association were just a mass of indi- 
viduals. The association or community is made up only of those acts of 
individuals which are determined by tie order; and these acts “belong” 
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to the association or community only insofar as they form the mnfante 
of the norms of the order. The association or community is nothing but 
“its” order. 


d. The Organ of the Community 

The corporation as a community manifests its existence only in the 
acts of individual human beings, of those individuals who are its organs. 
An individual is, as was said before, acting as an organ of a community 
only when his act is determined by the order in a specific way. An act 
performed by an individual in his capacity as organ of the commuSfy is 
distinguishable from other acts of this individual which are not inta- 
preted as acts of the community only by the fact that the former act 
corresponds, in a specific sense, to the order. An individual’s quality of 
being an organ lies entirely in his relation to the order. That the action 
or forbearance of an individual is interpreted as the act of a commimity 
means that the action or forbearance of the individual is referred to the 
order which determines the individual’s behavior in a specific way. The 
act of the individual is referred to the order represented as a unit, and 
that means, to the community as a personification of the order. Torefor 
the act of an individual to the community as personified order is to im- 
pute the act to the community. 

e. The Imputation to the Order 

However, this is then another kind of imputation than the one we 
spoke of when treating the problem of imputability as the legal capacity 
of committing a delict. This is a specific connection between two facts 
determined by the legal order. The imputation of the action or forbear- 
ance of an individual to the community concerns the relation of a fact 
to the legal order determining this fact in a specific way, the legal order 
taken as a unit. 

This imputation allows us to speak of the community as of an acting 
person. The imputation to the community involves the personification 
of the order taken as a unit. 

/. The Juristic Person as Personified Order 

The juristic person, in the narrower sense of the term, is nothing but 
the personification of an order regulating the behavior of several indi- 
viduals, so to speak — the common point of imputation for all those 
human acts which are determined by the order. The so-called physical 
person is the personification of a complex of norms regulating the be- 
havior of one and the same individual. The substratum of the persom- 
fication is thus in principle the same in both cases. A difierence obtains 
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only between the elements which give unity to the personified complex 
of norms. 

What it is that makes one order out of a number of different norms is 
a question of which more will be said later. Suffice it here to stress the 
fact that corporations are partial legal orders within the total legal order 
constituting the State. The legal order constituting the State thus stands 
in quite another relation to a juristic person subject thereto than to hu- 
man individuals upon whom it imposes duties and confers rights. The 
relation between the total legal order constituting the State, the so-called 
law of the State or national legal order, and the juristic person of a cor- 
poration is the relation between two legal orders, a total and a partial 
legal order, between the law of the State and the by-laws of the corpora- 
tion. To be more specific, it is a case of delegation. 

g. Obligating and Empowering of Juristic Persons 

In imposing duties and conferring rights upon a juristic person, the 
“law of the State," the national legal order, regulates the behavior of 
individuals, makes actions and forbearances of human beings the con- 
tents of legal duties and the object of legal rights. But it does so only 
indirectly. The total legal order constituting the State determines only 
the material element of the behavior, leaving the task of determining the 
personal element to the partial legal order constituting the corporation, 
i.e., to its statute. This order determines the individual who as an organ 
has to perform the acts by which rights and duties of the corporation are 
created, and by which the rights of the corporation are exercised and its 
duties fulfilled. When the “law of the State," the total legal order, im- 
poses duties and confers rights upon the juristic person of a corporation, 
it is human individuals who as “organs” of the corporation are thus obli- 
gated and authorized; but the function of imposing duties and conferring 
rights is divided between two orders, a total and a partial order, one of 
which, the latter, completes the former. That the “law of the State” gives 
a juristic person rights and duties does not mean that a being other than 
a human individual is obligated or authorized; it only means that duties 
and rights are indirectly given to individuals. To serve as an inter- 
mediary in this process is the characteristic function of the partial legal 
order of which the juristic person of the corporation is a personification. 

k. The Concept of the Juristic Person as Auxiliary Concept 

Any order regulating the behavior of several individuals could be re- 
garded as a “person,” — that means, could be personified. A juristic per- 
son, in the narrow and technical sense of the term, is, however, assumed 
only when the organs of the community regarded as a person are capable 
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of representing legally the corporation, i.e., the individuals belonging to 
it, and that means, to enter legal transactions, appear before courts, and 
make binding declarations, all that on behalf of the community, i.e., of 
the individuals belonging to it, and when the liability of the community 
(i.e., of the individuals belonging to it) is limited in a specific way. It is 
limited to the extent of the property of the juristic person which is the 
collective property of its members; so that the members of the juristic 
person (corporation) are liable only with their collective property, the 
property which they have as members of the corporation — not with 
their individual property. This is possible only if the “law of the State” 
gives such an effect to the fact that a statute constituting a corporation 
has been established. This is intended by the expression that the “law of 
the State” grants a corporation legal personality. The jurist may at will 
use or dispense with the concept of a juristic person. But this auxiliary 
concept is especially useful when the “law of the State” gives to the es- 
tablishment of a corporation the effects just mentioned; namely: that 
organs of the corporation are capable of entering legal transactions and 
of appearing before courts on behalf of the corporation, i.e., its members, 
and that the civil liability of the members is limited to the property of 
the corporation, i.e., the collective property of the members. In such a 
case, there may arise rights and duties which belong to the members of a 
corporation in quite another way than those rights and duties which they 
have independently of their membership. And by presenting those rights 
and duties as belonging to the corporation itself we bring out this dif- 
ference. Such a difference exists; but it does not consist in that the duties 
and rights presented as duties and rights of the corporation are not duties 
and rights of the individuals belonging to it; this is impossible, since 
duties and rights can be only duties and rights of human beings. The 
difference consists in that the duties and rights presented as duties and 
rights of the corporation are duties and rights which the individuals be- 
longing to the corporation possess in a specific way, in a way different 
from the way in which they possess duties and rights without being 
members of a corporation. 

i. Duties and Rights of a Juristic Person: Collective 
Duties and Rights of Men 

That the corporation which is conceived of as a juristic person has the 
obligation to observe a certain behavior, means, first, that the law of the 
State makes certain behavior the contents of a duty, but that the indi- 
vidual whose behavior is the contents of the duty, who in his capacity as 
an organ of the corporation, has to perform the duty, is determined by 
the statute of the corporation, by the partial legal order which constitutes 
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the corporation. The duty is incumbent upon a definite individual. But 
since this individual is determined by the partial order constituting the 
corporation, and since this individual has to perform the duty as an 
organ of the corporation, it is possible to impute his duty to the corpora- 
tion, to speak of a “duty of the corporation.” 

Let us consider the example of the corporation which has bought a 
building and is obligated by the contract to pay the price. The pa3mient 
of the price is a duty stipulated by the “law of the State.” Normally, the 
individual who as a buyer contracted the purchase has to pay. But if a 
contract of purchase has been made by a corporation through a com- 
petent organ, i.e., through the individual determined by the statute of the 
corporation, then it is again an organ of the corporation that has to pay 
the price from the corporation’s property. 

This property is of importance also in another respect. For the fact 
that the corporation has the obligation to observe a certain behavior also 
means that if the obligation is not fulfilled, a sanction can be directed 
against the property which is considered to be the corporation’s property. 
This presupposes that the juristic person possesses rights, because the 
property means only the sum of those rights which represent a monetary 
value. In order to understand the meaning of a juristic person’s having 
a legal duty one must first understand the meaning of its having a legal 
right. 

That a corporation as a juristic person has a relative or absolute right 
means that a definite individual or an indefinite number of individuals 
are obligated by the “law of the State” to a certain behavior towards the 
corporation and that in case the obligation is not fulfilled a sanction 
shall be executed upon a suit brought “by the corporation,” i.e., upon a 
suit brought by an individual designated by the statute of the corpora- 
tion. To have an obligation towards the corporation is to have an obliga- 
tion towards its members. But there is a difference between having an 
obligation towards an individual, simply, and having an obligation to- 
wards several individuals in their quality of being members of a corpora- 
tion. The difference lies in the way in which obligations corresponding 
to the rights are pursued in case of their violation. In the case of a cor- 
poration’s right, the sanction constituting the corresponding obligation 
cannot be put in motion by every individual towards whom, as a member 
of the corporation, one is, obligated, but only by that individual who is 
authorized by the statute of the corporation to bring a suit on behalf of 
the corporation. The indemnity enforced by the sanction goes to the 
property of the corporation. 

Another difference which exists between the right of a definite indi- 
vidual and the right of a corporation concerns the way in which the right 
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is “exercised” in the sense that the individual “makes use” of his right, 
“enjoys” his right. It is always by individuals that the rights of a cor- 
poration are exercised in this sense. For human beings only can wmico 
a right, can consume a thing, spend money, inhabit a house, make use of 
a telephone, and so on. In this sense, only the individuals belonging to 
the corporation have the right which is interpreted as the right of the 
corporation. Thus, if a club owns a golf course, it is the club members, 
not the club itself, the juristic person, that play on the course, and thus 
exercise the right of property. The right of a corporation is exercised by 
individuals in their capacity as members and that means as organs (using 
the term in a wider sense) of the corporation. Whereas, however, nor- 
mally a right may be exercised at will by the individual who has it, the 
statute of a corporation regulates how a right which is regarded as be- 
longing to the corporation is to be exercised by its members. 

In a more general formulation, the right of a juristic person is the right 
of those individuals whose behavior is regulated by the partial legal order 
constituting the community presented as person. The right, however, is 
not exercised by those individuals at their will. The partial legal order 
constituting the community determines the way in which those indi- 
viduals may exercise the right. They have the right, not in the usual, i.e., 
in an individual, but in a collective fashion. A juristic person’s right is 
a collective right of the individuals whose behavior is regulated by the 
partial legal order constituting the community presented as juristic 
person. 

j. The Civil Delict of a Juristic Person 

That a juristic person has a legal duty means, as already stated, that 
in case this duty is not fulfilled a sanction has to be executed against the 
property of the person upon a suit by the party who has the correspond- 
ing right. Does this also imply that the delict consisting in the non- 
fulfillment of the duty may be imputed to the corporation, and may be 
considered to be a delict of a juristic person? Every delict consists in a 
human being’s doing or omitting to do something. What an individual 
does or omits to do, can, however, be imputed to a juristic person only if 
this conduct of the individual is determined by the partial legal order 
constituting the juristic person. This is the only criterion of imputability 
as far as juristic persons are concerned. Since the validity of the partial 
legal order constituting the juristic person, especially the by-laws of a 
corporation, is ultimately dependent upon the law of the State, by-laws 
according to which the organs of the corporation have to commit delicts 
cannot — in general — be considered as valid, especially not when the 
by-laws are established under the control of State authorities. When an 
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organ of a juristic person commits a delict, it usually does not act in its 
capacity as an organ. The delict is not imputed to the juristic person. 
A corporation may, however, be responsible for a delict committed by 
one of its members if the delict is in a certain connection with the func- 
tion which the member has to perform as organ of the corporation. In 
such a case, the sanction, conditioned by the delict, may be directed 
against the property of the corporation. That means that the members 
of the corporation are collectively responsible for a delict committed by 
one of them. If, for instance, a corporation is obligated to pay the rent 
for a building it has rented, but the proper organ fails to do so, the 
members of the corporation are collectively responsible with the property 
of the corporation for the failure to pay. It is possible, though, that a 
delict committed by an organ may be imputable to the corporation itself. 
Suppose, for instance, that, in our previous e-vample, in failing to pay the 
rent the organ executed a decision of a general meeting of stockholders 
and that the by-laws give the stockholders assembled in meeting com- 
petence to make decisions of that kind. The meeting might have been 
erroneously advised by the corporation’s attorney that the rent was not 
legally due. A decision of the stockholders creates a norm belonging to 
the partial legal order constituting the corporation in precisely the same 
way as a decision of the parliament creates a norm belonging to the total 
legal order of the State. The failure to pay would therefore, in such a 
case, be imputable to the corporation. And the corporation would be 
responsible for a delict of its own. 

k. The Criminal Delict 0} a Juristic Person 

We have so far considered only civil sanctions and civil delicts. 
Can a criminal delict be imputed to a juristic person? And can a 
juristic person be liable to a criminal sanction? Neither question can be 
unconditionally answered in the negative. 

Sometimes the doctrine societas non potest delinquere (an association 
cannot commit a crime) is based on the fact that a juristic person cannot 
have a guilty mind, meaning that specific state of mind which constitutes 
culpability, since a juristic person, not being a real person, cannot have 
a state of mind at all. This argument is not conclusive. The rule of 
mens rea is not without exceptions. Absolute liability is not excluded, 
even in modern criminal law.* Besides, if it is possible to impute a phys- 
ical act performed by a human being to the juristic person 'although the 
latter has no body, it must be possible to impute psychic acts to the 
juristic person although the latter has no soul. If the law provides a 


* Cf. supra, pp. 6sff. 
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criminal sanction against a juristic person under the condition only that 
its organ has acted intentionally and maliciously, then it is quite possible 
to say that the juristic person must have a guilty mind in order to be 
punished. Imputation to a juristic person is a juristic construction, not 
the description of a natural reality. It is therefore not necessary to 
make the hopeless attempt to demonstrate that the juristic person is a 
real being, not a legal fiction, in order to prove that delicts and especially 
crimes can be imputed to a juristic person. More delicate is the question 
whether a criminal sanction can be directed against a juristic person. 

Juristic persons are often fined because of tax frauds imputed to the 
juristic person as such. But, from our point of view, fines do not essen- 
tially differ from civil sanctions; they are both directed against the 
juristic person’s property. To inflict upon a corporation a fine is cer- 
tainly not more problematic than to direct a civil sanction against its 
property. It seems, however, impossible to inflict upon a corporation 
corporal punishment such as death penalty or imprisonment. Only 
human beings can be deprived of life or freedom. But although only 
human beings can act, nevertheless we conceive of the corporation as 
an acting person since we impute human actions to it. Whether corporal 
punishment can be inflicted upon a corporation, implies the same prob- 
lem of imputation as the question whether a corporation can act. It is 
the question, whether the suffering of a corporal punishment by certain 
individuals can be imputed to the corporation whose members the indi- 
viduals are. That such an imputation is possible cannot be denied. 
Other questions are under what circumstances such imputation is pos- 
sible and whether it is practical. 

To impute the suffering of death or imprisonment, inflicted upon in- 
dividuals as punishment, to the corporation whose members these indi- 
viduals are, to interpret these facts as punishment of the corporation, 
comes into consideration only if a delict to which capital punishment or 
imprisonment is attached is to be imputed to the corporation. Such 
imputation presupposes that the legally valid by-laws of the corporation 
contain a norm obligating or authorizing an organ to commit such a 
criminal delict. The question is of less importance as long as we are 
concerned only with juristic persons existing within the legal order 
of the State. Here, such a partial legal order or its special norm obligat- 
ing or authorizing the organ to commit a criminal delict has, as a rule, to 
be considered as void. But the same question becomes very important — 
as we shall realize later — for the juristic persons which the States them- 
selves form within the frame of international law. The legal order consti- 
tuting the State can legally oblige an individual in his capacity as an 
organ of the State to behavior which — from the standpoint of interna- 
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tional law — is a delict, i.e., the condition of a sanction provided by in- 
ternational law. The State as a juristic person is the possible subject of 
international delicts, of violations of international law. The international 
delict is imputed to the State as a juristic person. The sanctions of inter- 
national law, especially war, it is true, are usually not interpreted as 
punishments; but they have, nevertheless, in principle, the same charac- 
ter as the sanctions of criminal law — forcible deprivation of life and 
freedom of individuals; the international sanctions are considered to be 
directed against the State as such. It is therefore not superfluous to 
examine the question: under what conditions may the forcible depriva- 
tion of life or liberty, capital punishment or imprisonment of individuals, 
be considered as sanctions directed against a juristic person? The an- 
swer is; when the sanction is directed in principle against all the mem- 
bers of the community which is presented as a juristic person, although 
the delict has been committed only by one of them, though in his capacity 
as organ of the community. The sanction is not directed against a defi- 
nite human being determined individually, but against a group of indi- 
viduals determined collectively by the legal order. That is the meaning 
of the statement that a sanction is directed against a juristic person. 
The sanction is applied to individuals, because human beings only can be 
the objects of a sanction, the victims of forcible deprivation of life and 
freedom. But the sanction is applied to them not individually, but col- 
lectively. That a sanction is directed against a juristic person means 
that collective responsibility is established of the individuals who 
are subject to the total or partial legal order personified in the concept 
of juristic person. 

The specific sanctions of international law, war and reprisals, have 
this character. Insofar as they imply forcible deprivation of life and 
freedom of individuals, they are directed against human beings, not 
because these individuals have committed an international delict, but 
because they are subjects of the State whose organ has violated inter- 
national law. In modern criminal law, however, the principle of indi- 
vidual responsibility prevails. It is not very likely that the criminal 
code of a civilized country would establish capital punishment or im- 
prisonment to be executed against individuals who have not committed 
a crime but who are members of a corporation to which a crime is im- 
puted because an individual in his capacity as organ of the corporation 
has committed a crime punishable by death or imprisonment. 

Responsibility of a corporation for its own delicts, i.e., delicts im- 
puted to the corporation, must not be confused with responsibility of a 
corporation for delicts committed by its members and not imputed to 
the corporation. It is quite possible to make a corporation responsible. 
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by inflicting upon it a fine or executing a civil sanction against its 
ertj^ for a delict which one of its members has rommit t H ev«i when 
he was not acting in his capacity as an organ of the corporation. Thfc 
is a kind of indirect or vicarious responsibility.* 

I. Juristic Person and Representation 

The true nature of the juristic person is usually misunderstood becaose 
one has an incorrect idea of what a physical person is. .\n indmdual, it 
is assumed, must have a will in order to be a person. That, by 
a person has duties and rights is falsely interpreted to mean that a 
person has a will by which he may create and pursue duties and li^ts. 
Consequently, one finds that a corporation must have a will in order to 
be a juristic person. IMost jurists, now, realize tliat a juristic person 
cannot have any will in the sense in which a human being has a will. 
They therefore explain that human beings, the organs of the juristic per- 
son, will “in its name,” that they manifest a will, “instead” of the juristic 
person, and that the legal order attaches to these declarations of will the 
effect of creating duties and rights of llie juristic person. This explana- 
tion is supported by pointing to the supposedly similar relation between 
an infant, or a lunatic, and his guardian. Just as the juristic person has 
himself no will but has, nevertheless, thanks to the will of its organ, 
duties and rights, the infant and the lunatic have no (legally recognized) 
will and have, nevertheless, thanks to the will of tlieir guardian, duties 
and rights. The organ of the corporation is looked upon as a kind of 
guardiein for the corporation, which is in turn thought of as a kind of 
infant or lunatic. The will of an organ is “attributed” to the corporation 
in the same way as the guardian’s will is attributed to his ward. Gray 
says: “Now it is to be observed, that thus far there is nothing peculiar 
to juristic persons. The attribution of another’s will is of e.xactly the 
same nature as that which takes place when the will, for instance of a 
guardian is attributed to an infant.” f There is, however, the essential 
difference that the relation between guardian and ward is a relation be- 
tween two individuals which the relation between organ and juristic 
person is not. The organ is, it is true, a representative. But it represents 
the beings who are members of the corporation and not the corporation 
itself. The relation between the organ and the corporation is the relation 
between an individual and a special legal order. Representation, how- 
ever, is always, as in the case of a guardian and his ward or an agent and 
his principal, a relation between human beings. The organ creates 

* Cf. infra pp. 3S8ff. ^ . j 

tjomr Chipmaic Gkav, The Nature and Sources op the Law (ad. ed. 
1938) SI. 
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through its transactions collective rights and duties for the members of 
the corporation. The comparison with the relation between guardian and 
ward is further unfortunate, since that is a case of non-consensual repre- 
sentation. The relation between an organ of a corporation and its mem- 
bers is, at least within a democratically organized corporation, a con- 
sensual representation like the relation between agent and principal. The 
organ is made the representative of the members of the corporation by 
appointment, especially by election on behalf of the members. No analo- 
gies of this kind can, however, elucidate the organ’s relation to the cor- 
poration, since the organ is not a representative of the corporation but 
of its members. 

m. Juristic Person as Real Being ( Organism ) 

The basic error of the theory that the juristic person is represented by 
its organs in the way a ward is represented by its guardian or a principal 
by his agent is that the juristic person is thought of as a kind of human 
being. If the physical person is a man, then the juristic person must be, 
it is thought, a superman. The theory that the juristic person, though 
only a fiction, has a will, viz., the will of the organ which is “attributed” 
to it, is therefore not so different from the theory that the juristic person, 
especially the corporation, is a real entity, an organism, a si>erman 
which has a will of its own which is not the will of its members, tuat the 
will of the juristic person is a real will which the law of the State recog- 
nizes and — as some writers contend — has to recognize. The theory 
that the juristic person is a real entity and has a real will has sometimes 
the conscious or unconscious tendency to induce the legislator to a defi- 
nite regulation with reference to corporations, to justify this regulation 
as the only “possible” and hence the only right one. 

The idea that corporations are real beings with a real will is on a level 
with the animistic beliefs which led primitive man to endow things in 
nature with a “soul.” Like animism, this juristic theory duplicates its 
object. An order regulating the behavior of individuals is personified and 
then the personification is regarded as a new entity, distinct from the 
individuals but still in some mysterious fashion “formed” by them. The 
duties and rights of the individuals stipulated by this order are then 
attributed to the superhuman being, the superman consisting of men. 
And so the order is hypostatized — that is to say: the order is made into 
a substance, and this substance is regarded as a separate thing, a being 
distinct from the order and the human beings whose behavior is regu- 
lated by this order. 
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that the statement "indidduals fonn a com’mianity,''' or ''bel'Jii® to a 
ooinimtnil}%’- is nothing bat a ver\' figuraitoe expressktn 'Of tie tAOt ifbatt 
thdr behadoT is regulated by the legal order constitfldng the ©jbn 
munilT. B^des that legal order, there is no commaniiy, no esajssta- 
tion, as little as there is a body of the oorooratim besides the bodSes oi 
its members. 

A tj^ical denniiion of a corporation is this one given by Gr,ay; * "“A 
corporation is an orga,tiLred body of men to -which the $tate h,« 
powers to protect its interests, and the wills which pat these to 

motion are the -wills of certain men determined .according to the 
zation of the corporation." merit of Gray's is his de.tr .attetojst to 
avoid the usual hjmostatkation. But he comes precariously close to it 
when he dennes the corporation as a ‘’body of men.” The cor^xitation is 
not an organized body of men but an organization of men, lh.at is to $iy, 
an order regulating the behavior of men. Gray's statemettt that the 
State ^ves powers to the corporation contains the same inaccuracy twiee. 
It is not the State but the national legal order which is called State 
that gives powers, and it gives them not to the corporation but to 
those men whose behavior is determined by the corpor.ative orgaidia- 
tion. The phrase “the organization of the corporation" in Gray’s 
definition is a pleonasm. It expresses the same duplication as the saytog 
“a (xtmmunity has an organization” or “a community is establi^ed 
through an organization.” The community is nothing but its orgaidaa.- 
tion. 
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NOMODYNAMICS 

X. THE LEGAL ORDER 

A. The Unity of a Normative Order 

a. The Reason of Validity: the Basic Norm 

T he legal order is a system of norms. The question then arises: 

What is it that makes a system out of a multitude of norms? When 
does a norm belong to a certain system of norms, an order? This question 
is in close connection with the question as to the reason of validity of a 
norm. 

In order to answer this question, we must first clarify the grounds on 
which we assign validity to a norm. When we assume the truth of a 
statement about reality, it is because the statement corresponds to reality, 
because our experience confirms it. The statement “A physical body 
expands when heated” is true, because we have repeatedly and without 
exception observed that physical bodies expand when they are heated. 
A norm is not a statement about reality and is therefore incapable of 
being “true” or “false,” in the sense determined above. A norm is either 
valid or non-valid. Of the two statements; “You shall assist a fellowman 
in need,” and “You shall lie whenever you find it useful,” only the first, 
not the second, is considered to express a valid noriT). What is the reason? 

The reason for the validity of a norm is not, Iil.e the test of the truth 
of an “is” statement, its conformity to reality. As we have already stated, 
a norm is not valid because it is efficacious. The qiiestion why something 
ought to occur can never be answered by an assertion to the effect that 
something occurs, but only by an assertion that something ought to occur. 
In the language of daily life, it is true, we frequently justify a norm by 
referring to a fact. We say, for instance: “You shall not kill because 
God has forbidden it in one of the Ten Commandments”; or a mother 
says to her child: “You ought to go to school because your father has 
ordered it.” However, in these statements the fact that God has issued 
a command or the fact that the father has ordered the child to do some- 
thing is only apparently the reason for the validity of the norms in ques- 
tion. The true reason is norms tacitly presupposed because taken for 
granted. The reason for the validity of the norm. You shall not kill, is 
the general norm. You shall obey the commands of God. The reason for 
the validity of the norm. You ought to go to school, is the general norm. 
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Children ought to obey their father. If these norms are not presupposed, 
the references to the facts concerned are not answers to the questions 
why we shall not kill, why the child ought to go to school. The fact that 
somebody commands something is, in itself, no reason for the statement 
that one ought to behave in conformity with the command, no reason for 
considering the command as a valid norm, no reason for the validity of 
the norm the contents of which corresponds to the command. The reason ^ 
for the validity of a norm is always a norm, not a fact. The quest for the i.- 
reason of validity of a norm leads back, not to reality, but to another 
norm from which the first norm is derivable in a sense that will be in-v- 
vestigated later. Let us, for the present, discuss a concrete example. We 
accept the statement “You shall assist a fellowman in need,” as a valid 
norm because it follows from the statement “You shall love your neigh- 
bor.” This statement we accept as a valid norm, either because it appears 
to us as an ultimate norm whose validity is self-evident, or — for instance 
— Christ has bidden that you shall love your neighbor, and we postulate 
as an ultimate valid norm the statement “You shall obey the command- 
ments of Christ.” The statement “You shall lie whenever you find it 
useful,” we do not accept as a valid norm, because it is neither derivable 
from another valid norm nor is it in itself an ultimate, self-evidently 
valid norm. 

A norm the validity of which cannot be derived from a superior norm-' 
we call a “basic” norm. All norms whose validity may be traced back^ 
to one and the same basic norm form a system of norms, or an order. _ 
This basic norm constitutes, as a common source, the bond between aU 
the different norms of which an order consists. That a norm belongs ta.. 
a certain system of norms, to a certain normative order, can be tested 
only by ascertaining that it derives its validity” from the basic norm con- - 
stituting the order. Whereas an “is” statement is true because it agrees 
with the reality of sensuous experience, an “ought” statement is a valid 
norm only if it belongs to such a valid systen^pf norms, if it can be de- 
rived from a basic norm presupposed as valid.' The ground of truth of an 
“is” statement is its conformity to the reality of our experience; the 
reason for the validity of a norm is a presupposition, a norm presi^qjosed 
to be an ultimately valid, that is, a basic norm,^The quest for the reason^ 
of validity of a norm is noT^'lfte-the quest for the cause of an effect — 
a regressus ad infinitumiAt is terminated by a highest norm which is the 
last reason of validity within the normative system, whereas a last or 
first cause has no placejwithin a ^stem of natural reality. 
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b. The Static System of Norms 

According to the nature of the basic norm, we may distinguish b^ 
tween two different types of orders or normative systems: static and 
, dynamic systems. Within an order of the first kind the norms are “valid” 
and that means, we assume that the individuals whose behavior is regu- 
lated by the norms “ought” to behave as the norms prescribe, by virtue 
of their contents: Their contents has an immediately evident quality 
. that guarantees their validity, or, in other terms: the norms are valid 
v^because of their inherent appeal. This quality the norms have because 
.^hey are derivable from a specific basic norm as the particular is derivable 
Jrom the general. The binding forcej)f the basic norm is itself self-evident, 
or at least presumed to be so. Such norms as “You must not lie,” “You 
must not deceive,” “You shall keep your promise,” follow from a general 
norm prescribing truthfulness. From "ffiF norm “You shall love your 
helghbof” one “may" deduce "such norim as “You must not hurt your 
neighbor7’~"You'sBair'help him in neetb” and so on. If one asks why 
one has toTove one’slieighbbf, perhaps~tFe answer will be found in some 
..stiirinore general nor m, let iis s ay the postulate __that..Qne has to live “in 
y harmony witK'th'e’ universe.” If that is the most general norm of whose 
‘ vaKdily we'aTe'cdhvinced, we will consider it as the ultimate norm. Its 
,,, obligatory nafiffe'may a^'^r so'b^buslHat one does not feel any need 
T to' ask for 'the' reason of its validity. Perhaps one may also succeed in 
d educing the principle of truthfulness and its consequences from this 
“harmony’^'pSSTQlate. One would then have reached a norm on which 
a ^ole system of morality could be based. However, we are not in- 
terestecf'here in' the question of what specific norm lies at the basis of 
such and such a system of morality. It is essential only that the various 
norms of any such system are implicated by the basic norm as the 
particular is implied by the general, and that, therefore, all the particular 
norms of such a system are obtainable by means of an intellectual opera- 
tion, viz., by the inference from the general to the particular. Such a 
system is of a static nature. 

c. The Dynamic System of Norms 

The derivation of a particular norm may, however, be carried out also 
in another way. A child, asking why it must not lie, might be given the 
answer that its father has forbiddui it to lie. If the child should further 
ask why it has to obey its father, the reply would perhaps be that God 
has commanded that it obey its parents. Should the child put the ques- 
tion why one has to obey the commands of God, the only answer would 
be that this is a norm beyond which one cannot look for a more ultimate 
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norm. That norm is the basic norm providing the foundation for a system 
of dynamic character. Its various norms cannot be obtained from the 
basic norm by any intellectual operation. The basic norm merely estab- 
lishes a certain authority, which may well in turn vest norm-creating 
power in some other authorities. Th^orms of a dynamic system have 
to be created through acts of will by thoseThdividuals who have been" 
authorized to-cn“atr normrby some higher norm. Tiiis^uthorization is 
a delegation. -Norm-GreatiBg-powerTF'daegafed trsnrsnrauthority to 
another authority; the former is the higher, the latter the lower authority. 
The basic norm of a dynamic system is the fundamental rule arrnrHing 
to which the norms of the system are to be created. A norm forms part of 
a dynamic system if it_has been created in a way that is — in 
analysis — determined by the basic norifir ~ A ~ i io^ thus belongs to the 
religious system just given by way of example if it is created by God or 
originates in an authority having its power from God, “delegated” by 
God. 


B. The Law as a Dynamic System of Noems 
a. The Positivity of Law 

The system of norms we call a legal order is a system of the dynamic 
kind. Legal norms are not valid because they themselves or the basic 
norm have a content the binding force of which is self-evident. They are 
not valid because of their inherent appeal. Legal norms may have any 
kind of content. There is no kind of human behavior that, because of its 
nature, could not be made into a legal duty corresponding to a legal right. 
The validity of a legal norm cannot be questioned on the ground that its 
contents are incompatible with some moral or political value. A norm is 
a valid legal norm by virtue of the fact that it has been created according 
to a definite rule and by virtue thereof only. The basic norm of a legal 
order is the postulated ultimate rule according to which the norms of 
this order are established and annulled, receive and lose their validity. 
The statement “Any man who manufactures or sells alcoholic liquors as 
beverages shall be punished” is a valid legal norm if it belongs to a certain 
legal order. This it does if this norm has been created in a definite way 
ultimately determined by the basic norm of that legal order, and if it 
has not again been nullified in a definite way, ultimately determined by 
the same basic norm. The basic norm may, for instance, be such that a 
norm belongs to the ssrstem provided that it has been decreed by the 
parliament or created by custom or established by the courts, and has 
not been abolished by a decision of the parliament or through custom or 
a contrary court practice. The statement mentioned above is no valid 
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?f-gal norm if it does not beJong to 2. valid order — it may be that 
no sach norm has been created in tht way ultimately determined by the 
basic norm, or it may be that, allhou^ a norm has been created in that 
way, it has bean repealed in a way aJtimately determined by the basic 
norm. 

Law is always positive law, and its positivity lies in the fact that it is 
. created and ann ■oiled by acts of human beinp, thus being independent 
. oi morality ar.d similar norm systems. This constitutes the difference 
between positive law and natural law. which, like moralitj’-, is deduced 
from a presumably self-evident basic norm which is considered to be the 
expression of the "will of nature” or of ‘‘pure reason.” The basic norm 
of a positive legal order is nothing but the fundamental rule according 
to which the various norms of the order are to be created. It qualifies a 
certain event as the initial event in the creation of the various legal 
norms. It is the starting point of a norm-creating process and, thus, has 
an entirely dynamic character. The particular norms of the legal order 
cannot be logically deduced from this basic norm, as can the norm “Help 
your neighbor when he needs your bdp” from the norm “Love your 
neighbor.” They are to be created by a special act of will, not concluded 
from a premise by an intellectual operation. 

b. Customary and Statutory Law 

Legal norms are created in many different ways: general norms through 
custom or legislation, individual norms through judicial and administra- 
tive acts or legal transactions. Law is always created by an act that 
deliberately aims at creating law, e.vcept in the case when law has its 
origin in custom, that is to say, in a generally observed course of con- 
duct, during which the acting individuals do not consciously aim at 
creating law; but they must regard their acts as in conformity with a 
binding norm and not as a matter of arbitrary choice. This is the require- 
ment of so-called opinio juris sive necessitatis. The usual interpretation 
of this requirement is that the individuals constituting by their conduct 
the law-creating custom must regard their acts as determined by a legal 
rule; they must believe that they perform a legal duty or e-vercise a legal 
right. This doctrine is not correct. It implies that the individuals con- 
cerned must act in error: since the legal rule which is created by their 
conduct cannot yet determine this conduct, at least not as a legal rule. 
They may erroneously believe themselves to be bound by a rule of law, 
but this error is not necessary to constitute a law-creating custom. It is 
sufficient that the acting individuals consider themselves bound by any 
norm whatever. 

We shall distinguish between statutory and customary law as the two 
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fundamental types of law. By statutory law we shall understand law 
created in a way other than by custom, namely, by legislative, judicial, 
or administrative acts or by legal transactions, especially by contracts 
and (international) treaties. 

C. The Basic Norm of a Legal Order 

a. The Basic Norm and the Constitution 

The derivation of the norms of a legal order from the basic norm of 
that order is performed by showing that the particular norms have been,., 
created in accordance with the basic norm. To the question why a rpitgin 
act of coercion — e.g., the fact that one individual deprives another in- 
dividual of his freedom by putting him in jail — is a legal act, the answer 
is: because it has been prescribed by an individual norm, a judicial de- 
cision. To the question why this individual norm is valid as part of a 
definite legal order, the answer is: because it has been created in con- 
formity with a criminal statute. This statute, finally, receives its validity 
from the constitution, since it has been established by the competent 
organ in the way the constitution prescribes. 

If we ask why the constitution is valid, perhaps we come upon an 
older constitution. Ultimately we reach some constitution that is the 
first historically and that was laid down by an individual usurper or by 
some kind of assembly. The validity of this first constitution is the last 
presupposition, the final postulate, upon which the validity of all the 
norms of our legal order depends. It is postulated that one ought to 
behave as the individual, or the individuals, who laid down the first con- 
stitution have ordained. This is the basic norm of the legal order under 
consideration. The document which embodies the first constitution is a 
real constitution, a binding norm, only on the condition that the basic 
norm is presupposed to be valid. Only upon this presupposition are the 
declarations of those to whom the constitution confers norm-creating 
power binding norms. It is this presupposition that enables us to dis- 
tinguish between individuals who are legal authorities and other indi- 
viduals whom we do not regard as such, between acts of human beings 
which create legal norms and acts which have no such effect. All these 
legal norms belong to one and the same legal order because their validity 
can be traced back — directly or indirectly — to the first constitution. 
That the first constitution is a binding legal norm is presupposed, and 
the formulation of the presupposition is the basic norm of this legal order. 
The basic norm of a religious norm S3^tem says that one ought to behave 
as God and the authorities instituted by Him command. Similarly, the 
basic norm of a legal order prescribes that one ought to behave as the 
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“fathers” of the constitution and the individuals — directly or indirectly 
— authorized (delegated) by the constitution command. Expressed in 
the form of a legal norm: coercive acts ought to be carried out only under 
the conditions and in the way determined by the “fathers” of the con- 
stitution or the organs delegated by them. This is, schematically formu- 
lated, the basic norm of the legal order of a single State, the basic norm 
of a national legal order. It is to the national legal order that we have 
here limited our attention. Later, we shall consider what bearing the 
assumption of an international law has upon the question of the basic 
norm of national law. 

b. The Specific Function of the Basic Norm 

That a norm of the kind just mentioned is the basic norm of the na- 
tional legal order does not imply that it is impossible to go beyond that 
norm. Certainly one may ask why one has to respect the first constitu- 
tion as a binding norm. The answer might be that the fathers of the 
first constitution were empowered by God. The characteristic of so-called 
legal positivism is, however, that it dispenses with any such religious 
justification of the legal order. The ultimate hypothesis of positivism is 
the norm authorizing the historically first legislator. The whole function 
of this basic norm is to confer law-creating power on the act of the first 
legislator and on all the other acts based on the first act. To interpret 
these acts of human beings as legal acts and their products as binding 
norms, and that means to interpret the empirical material which presents 
itself as law as such, is possible only on the conditioii_that the basic 
norm is presupposed as a valid norm. The basic norm is only the 
necessary presupposition of any positivistic^ interpretation of the legal 
material. 

The basic norm is not created in a legal procedure by a law-creating 
organ. It is not — as a positive legal norm is — valid because it is cre- 
ated in a certain way by a legal act, but it is valid becaurj it is pre- 
supposed to be valid; and it is presupposed to be valid because without*^ 
this presupposition no human act could be interpreted as a legal, espe- ' 
dally as a norm-creating, act. 

By formulating the basic norm, we do not introduce into the science 
of law any new method. We merely make explidt what all jurists, mostly 
unconsciously, assume wheiTlhey consider positive law as a sy stem , of 
valid norms and not only ai^a complex of facts, and at the same time 
repudiate any natural law from which positive law would’ receive its 
validity. That the basic norm really exists in the juristic consciousness 
is the result of a simple analysis of actual juristic statements. The basic 
norm is the answer to the question: how — and that means under what 
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condition — are all these juristic statements concerning Ipgal 
legal duties, legal rights, and so on, possible? 

c. The Principle of Legitimacy 

The validity of legal norms may be limited in time, and it is important 
to notice that the end as well as the beginning of this validity is deter- 
mined only by the order to which they belong. They remain valid as 
long anhey Have not been invalidated'm the way which the ipgal order 
itself determines. This is the principle of legitimacy. 

This principle, however, holds only unto certain condi tions. It fails 
to hold in the case of a revolution, this~w6r3“understood~in the most 
general sense, so that it also covers the so-called coup d‘£,tat. A revolu- 
tion, in this wide sense, occurs whenever the legal order of a community 
is nullified and replaced by a new order in an illegitimate way, that is in 
a way not prescribed by the first order itself. It is in this context ir- 
relevant whether or not this replacement is effected through a violent 
uprising against those individuals who so far have been the “legitimate” 
organs competent to create and amend the legal order. It is equally 
irrelevant whether the replacement is effected through a movement 
emanating from the mass of the people, or through action from those ini 
government positions. From a juristic point of view, the decisive criterion* 
of a revolution is that the order in force is overthrown and replaced by 
a new order in a way which the former had not itself anticipated. Usu-i 
ally, the new men whom a revolution brings to power annul only the| 
constitution and certain laws of paramount political significance, putting 
other norms in their place. A great part of the old legal order “remains”! 
valid also within the frame of the new order. But the phrase “thQr re- i 
main valid,” does not give an adequate description of the phenomenon, j 
It is only the contents of these norms that remain the same, not the, 
reason of their validity. They are no longer valid by virtue of having 
been created in the way the old constitution prescribed. That constitution' 
is no longer in force; it is replaced by a new constitution which is not the. 
result of a constitutional alteration of the former. If laws which were 
introduced under the old constitution “continue to be valid” under the 
new constitution, this is possible only because validity has expressly or 
tacitly been vested in them by the new constitution. The phenomenon is 
a case of reception (similar to the reception of Roman law). The new 
order “receives,” i.e., adopts, norms from the old order; this means that 
the new order gives validity to (puts into force) norms which have the 
same content as norms of the old order. “Reception” is an abbreviated 
procedure of law-creation. The laws which, in the ordinary inaccurate 
parlance, continue to be valid are, from a juristic viewpoint, new laws 
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whose import coincides with that of the old laws. They are not identical 
with the old laws, because the reason for their validity is different. The 
reason for their validity is the new, not the old, constitution, and be- 
tween the two continuity holds neither from the point of view of the one 
nor from that of the other. Thus, it is never the constitution merely but 
always the entire legal order that is changed by a revolution. 

This shows that all norms of the old order have been deprived of their 
validity by revolution and not according to the principle of legitimacy. 
And they have been so deprived not only de jacto but also de jure. No 
jurist would maintain that even after a successful revolution the old 
constitution and the laws based thereupon remain in force, on the ground 
that they have not been nullified in a manner anticipated by the old order 
itself. Every jurist will presume that the old order — to which no political 
reality any longer corresponds — has ceased to be valid, and that all 
norms, which are valid within the new order, receive their validity ex- 
clusively from the new constitution. It follows that, from this juristic 
point of view, the norms of the old order can no longer be recognized as 
valid norms. 


d. Change of the Basic Norm 

It is just the phenomenon of revolution which clearly shows the sig- 
nificance of the basic norm. Suppose that a group of individuals attempt 
to seize power by force, in order to remove the legitimate government in 
a hitherto monarchic State, and to introduce a republican form of gov- 
ernment. If they succeed, if the old order ceases, and the new ’order be- 
gins to be efficacious, because the individuals whose behavior the- new 
order regulates actually behave, by and large, in conformit> with the 
new order, then this order is considered as a valid order. It is rcw accord- 
ing to this new order that the actual behavior of individuals is interpreted 
as legal or illegal. But this means that a new basic norm is presupposed. 
It is no longer the norm according to which the old monarchical constitu- 
tion is valid, but a norm according to which the new republican constitu- 
tion is valid, a norm endowing the revolutionary government with legal 
authority. If the revolutionaries fail, if the order they have tried to 
establish remains inefficacious, then, on the other hand, their undertaking 
is interpreted, not as a legal, a law-creating act, as the establishment of a 
constitution, but as an illegal act, as the crime of treason, and this 
cording to the old monarchic constitution and its specific basic norm. 

e. The Principle of Effectiveness 

If we attempt to make explicit the presupposition on which these 
juristic considerations rest, we find that the norms of the old order are re- 
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garded as devoid of validity because the old constitution and, therefore, 
the legal norms based on this constitution, the old legal order as a whole, 
has lost its efficacy; because the actual behavior of men does no longer 
conform to this old legal order. Every single norm loses its validity when 
the total legal order to which it belongs loses its efficacy as a whole. The 
efficacy of the entire legal order is a necessary condition for the validity 
of every single norm of the order. A conditio sine qua non, but not a 
conditio per quam. The efficacy of the total legal order is a condition, notiy 
the reason for the validity of its constituent norms. These norms are'^ 
valid not because the total order is efficacious, but because they are 
created in a constitutional way. They are valid, however, only on the 
condition that the total order is efficacious; they cease to be valid, not 
only when they are annulled in a constitutional way, but also when the 
total order ceases to be efficacious. It cannot be maintained that, legally, 
men have to behave in conformity with a certain norm, if the total legal 
order, of which that norm is an integral part, has lost its efficacy. The v 
principle of legitimacy is restricted by the principle of effectiveness. 

/. Desuetude 

This must not be understood to mean that a single legal norm loses its 
validity, if that norm itself and only that norm is rendered ineffective. 
Within a legal order which as a whole is efficacious there may occur iso- 
lated norms which are valid and which yet are not efficacious, that is, 
are not obeyed and not applied even when the conditions which they 
themselves lay down for their application are fulfilled. But even in this 
case efficacy has some relevance to validity. If the norm remains per- 
manently inefficacious, the norm is deprived of its validity by “desuetudo.” 
“Desuetudo” is the negative legal effect of custom. A norm may be an- 
nulled by custom, viz., by a custom contrary to the norm, as well as it 
may be created by custom. Desuetudo annuls a norm by creating another 
norm, identical in character with a statute whose only function is to 
repeal a previously valid statute. The much-discussed question whether 
a statute may also be invalidated by desuetudo is ultimately the question 
whether custom as a source of law may be excluded by statute within a 
legal order. For reasons which will be given later, the question must be 
answered in the negative. It must be assumed that any legal norm, even 
a statutory norm, may lose validity by desuetudo. 

However, even in this case it would be a mistake to identify the va- 
lidity and the efficacy of the norm; they are still two different phenomena. 
The norm annulled by desuetudo was valid for a cdnsiderable time with-'' 
out being efficacious. It is only an raduring l ack of efficacy that ends 
the validity. 
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The relation between validity and efficacy thus appears to be the fol- 
lowing; A norm is a valid legal norm if (a) it has been created in a way 
provided for by the legal order to which it belongs, and (b) if it has not 
been annulled either in a way provided for by that legal order or by way 
of desuetudo or by the fact that the legal order as a whole has lost its 
efficacy. 

g. The “Ought” and the “/r” 

The basic norm of a national legal order is not the arbitrary product 
of juristic imagination. Its content is determined by facts. The function 
of the basic norm is to make possible the normative interpretation of 
certain facts, and that means, the interpretation of facts as the creation 
and application of valid norms. Legal norms, as we pointed out, are 
considered to be valid only if they belong to an order which is by and 
large efficacious. Therefore, the content of a basic norm is determined 
by the facts through which an order is created and applied, to which the 
behavior of the individuals regulated by this order, by and large, con- 
forms. The basic norm of any positive legal order confers legal authority 
only upon facts by which an order is created and applied which is on the 
whole effective. It is not required that the actual behavior of individuals 
be in absolute conformity with the order. On the contrary, a certain 
antagonism between the normative order and the actual human behawor 
to which the norms of the order refer must be possible. Without such a 
possibility, a normative order would be completely meaningless. What 
necessarily happens under the laws of nature does not have to be pre- 
scribed by norms; The basic norm of a social order to vphich the actual 
behavior of the individuals always and without any exception conforms 
would run as follows: Men ought to behave as they actually behave, or: 
You ought to do what you actually do. Such an order would be as mean- 
ingless as an order with which human behavior would in no way con- 
form, but always and in every respect contradict. Therefore, a normative 
order loses its validity when reality no longer corresponds to it, at least 
to a certain degree. The validity of a legal order is thus dependent upon 
its agreement with reality, upon its “efficacy.” The relationship which 
exists between the validity and efficacy of a legal order — it is, so to 
speak, the tension between the "ought” and the “is” — can be determined 
only by an upper and a lower borderline. The agreement must neith er 
exceed a certain maximum nor fall below a certain minimum. 

h. Law and Power {Right and Might) 

Seeing that the validity of a legal order is thus dependent upon its 
efficacy, one may be misled into identifying the two phenomena, by 
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defining the validity of law as its efficacy, by describing the law by “is” 
and not by “ought” statements. Attempts of this kind have very often 
been made and they have always failed. For, if the validity of law is 
identified with any natural fact, it is impossible to comprehend the spe- 
cific sense in which law is directed towards reality and thus stands over 
against reality. Only if law and natural reality, the system of legal 
norms and the actual behavior of men, the "ought” and the “is,” are two 
different realms, may reality conform with or contradict law, can human 
behavior be characterized as legal or illegal. 

The efficacy of law belongs to the realm of reality and is often called 
the power of law. If for efficacy we substitute power, then the problem 
of validity and efficacy is transformed into the more common problem of 
“right and might.” And then the solution here presented is merdy the 
precise statement of the old truth that though law cannot exist without 
power, still law and power, right and might, are not the same. Law is, 
according to the theory here presented, a specific order or organization 
of power. 

i. The Principle oj Effectiveness as Positive Legal Norm 
{International and National Law) 

The principle that a legal order must be efficacious in order to be vaUd 
is, in itself, a positive norm. It is the rinciple of effectiveness belonging 
to international law. According to thi principle of international law, an 
actually established authority is the legitimate government, the coercive 
order enacted by this government is tise legal order, and the community 
constituted by this order is a State in the sense of international law, in- 
sofar as this order is, on the whole, efficacious. From the standpoint of 
international law, the constitution of a State is valid only if the legal 
order established on the basis of this constitution is, on the whole, effica- 
cious. It is this general principle of effectiveness, a positive norm of 
international law, which, applied to the concrete circumstances of an 
individual national legal order, provides the individual basic norm of this 
national legal order. Thus, the basic norms of the different national legal 
orders are themselves based on a general norm of the international legal 
order. If we conceive of international law as a legal order to which all 
the States (and that means all the national legal orders) are subordinated, 
then the basic norm of a national legal order is not a mere presupposition 
of juristic thinking, but a positive legal norm, a norm of international 
law applied to the legal order of a concrete State. Assuming the primacy 
of international law over national law, the problem of the basic norm 
shifts from the national to the international legal order. Then the only 
true basic norm, a norm which is not created by a legal procedure but 
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presupposed by juristic thinking, is the basic norm of international law. 
j. Validity and Efficacy 

That the validity of a legal order depends upon its efficacy does not 
imply, as pointed out, that the validity of a single norm depends upon 
its efficacy. The single legal norm remains valid as long as it is part of 
a valid order. The question whether an individual norm is valid is an- 
swered by recourse to the first constitution. If this is valid, then all norms 
which have been created in a constitutional way are valid, too. The 
principle of effectiveness embodied in international law refers immedi- 
ately only to the first constitution of a national legal order, and therefore, 
to this order only as a whole. 

The principle of effectiveness may, however, be adopted to a certain 
extent also by national law, and thus within a national legal order the 
validity of a single norm may be made dependent upon its efficacy. Such 
is the case when a legal norm may lose its validity by desuetude. 

D. The Static and the Dynamic Concept of Law 

If one looks upon the legal order from the dynamic point of view, as 
it has been e.xpounded here, it seems possible to define the concept of 
law in a way quite different from that in which we have tried to define it 
in this theory. It seems especially possible to ignore the element of 
coercion in defining the concept of law. 

It is a fact that the legislator can enact commandments without con- 
sidering it necessary to attach a criminal or civil sanction to their viola- 
tion. If such norms are also called legal norms, it is because they were 
created by an authority which, according to the constitution, is com- 
petent to create law. They are law because they issue from a law-creating 
authority. According to this concept, law is anything that has come 
about in the way the constitution prescribes for the creation of law. This 
dynamic concept differs from the concept of law defined as a coercive 
norm. According to'-the dynamic concept, law is something created by a 
certain process, and everything created in this way is law. This dynamic 
concept, however, is only apparently a concept of law. It contains no 
answer to the question of what is the essence of law, what is the criterion 
by which law can be distinguished from other social norms. This dy- 
namic concept furnishes an answer only to the question whether or not 
and why a certain norm belongs to a system of valid legal norms, forms 
a part of a certain legal order. And the answer is, a norm belongs to a 
certain legal order if it is created in accordance with a procedure pre- 
scribed by the constitution fundamental to this legal order. 
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It must, however, be noted that not only a norm, i.e., a command regu- 
lating human behavior, can be created in the way prescribed by the con- 
stitution for the creation of law. An important stage in the law-creating 
process is the procedure by which general norms are created, that is, the 
procedure of legislation. The constitution may organize this procedure 
of legislation in the following way: two corresponding resolutions of 
both houses of pariiament, the consent of the chief of State, and publica- 
tion in an official journal. This means that a specific form of law-creation 
is established. It is then possible to clothe in this form any subject, for 
instance, a recognition of the merits of a statesman. The form of a law 
— a declaration voted by parliament, consented to by the chief of State, 
published in the official journal — is chosen in order to give to a certain 
subject, here to the expression of the nation’s gratitude, the character of 
a solemn act. The solemn recognition of the merits of a statesman is by 
no means a norm, even if it appears as the content of a legislative act, 
even if it has the form of a law. The law as the product of the legislative 
procedure, a statute in the formal sense of the term, is a document con- 
taining words, sentences; and that which is expressed by these sentences 
need not necessarily be a norm. As a matter of fact, many a law — in 
this formal sense of the term — contains not only legal norms, but also 
certain elements which are of no specific legal, i.e. normative, character, 
such as, purely theoretical views concerning certain matters, the motives 
of the legislator, political ideologies contained in references such as 
“justice” or “the will of God,” etc., etc. All these are legally irrelevant 
contents of the statute, or, more generally, legally irrelevant products of 
the law-creating process. The law-creating process includes not only the 
process of legisl- iion, but also the procedure of the judicial and adminis- 
trative authoritiw:. Even judgments of the courts very often contain 
legally irrelevant elements. If by the term “law” is meant something 
pertaining to a certain legal order, then law is anything which has been 
created according to the procedure prescribed by the constitution funda- 
mental to this order. This does not mean, however, that everything which 
has been created according to this procedure is law in the sense of a legal 
norm. It is a legal norm only if it purports to regulate human behavior, 
and if it regulates human behavior by providing an act of coercion as 
sanction. 

XI. THE HIERARCHY OF THE NORMS 
A. The Superior and the Inferior Norm 

The analysis of law, which reveals the dynamic character of this.-^ 
normative system and the function of the basic norm, also exposes 
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further peculiarity of law: Law regulates its own creation inasmuch as 
one legal norm determines the way in which another norm is created, and 
also, to some extent, the contents of that norm. Since a legal norm is 
valid because it is created in a way determined by another legal norm, 
the latter is the reason of validity of the former. The relation between 
the norm regulating the creation of another norm and this other norm 
may be presented as a relationship of super- and sub-ordination, which 
is a spatial figure of speech. The norm determining the creation of an- 
other norm is the superior, the norm created according to this regulation, 
the inferior norm. The legal order, especially the legal order the per- 
sonification of which is the State, is therefore not a system of norms 
coordinated to each other, standing, so to speak, side by side on the same 
level, but a hierarchy of different levels of norms. The unity of these 
norms is constituted by the fact that the creation of one norm — the 
lower one — is determined by another — the higher — the creation of 
which is determined by a still higher norm, and that this regressus is 
terminated by a highest, the basic norm which, being the supreme reason 
of validity of the whole legal order, constitutes its unity. 

B. The Different Stages of the Legae Obdi;e 
a. The Constitution 

I. Constitution in a Material and a Formal Sense; Determina- 
tion of the Creation of General Norms 

The hierarchical structure of the legal order of a State is roughly as 
follows: Presupposing the basic norm, the constitution is the highest 
level within national law. The constitution is here understood, not in a 
formal, but in a material sense. The constitution in the formal sense is 
a certain solemn document, a set of legal norms that may be changed 
only under the observation of special prescriptions, the purpose of which 
it is to render the change of these norms more difficult. The constitution 
in the material sense, consists of those rules which regulate the creation 
of the general legal norms, in particular the creation of statutes. The 
formal constitution, the., solemn document called “constitution,” usually 
contains also other norms, norms which are no part of the material con- 
stitution. But it is in order to safeguard the norms determining the 
organs and the procedure of legislation that a special solemn document 
is drafted and that the changing of its rules is made especially difficult. 
It is because of the material constitution that there is a special form for 
constitutional laws or a constitutional form. If there is a constitutional 
form, then constitutional laws must be distinguished from ordinary laws. 
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The difference consists in that the creation, and that means pnaptmpiit, 
-amendment, annulment, of constitutional laws is more difficult than that 
•^f ordinary laivs. There exists a special procedure, a special form for the 
■ creation of constitutional laws, different from the procedure for the cre- 
ation of ordinary laws. Such a special form for constitutional laws, a 
. constitutional form, or constitution in the formal sense of the term, 
is not indispensable, whereas the material constitution, that is to say 
norms regulating the creation of general norms and — in modern law — 
' norms determining the organs and procedure of legislation, is an p<nipntial 
element of every legal order. 

A constitution in the formal sense, especially provisions by which 
change of the constitution is made more difficult than the change of 
ordinary laws, is possible only if there is a written constitution, if the 
constitution has the character of statutory law. There are States, Great 
Britain for instance, which have no “written” and hence no formal con- 
stitution, no solemn document called “The Constitution.” Here the 
(material) constitution has the character of customary law and therefore 
there exists no difference between constitutional and ordinary laws. The 
constitution in the material sense of the term may be a written or an 
unwritten law, may have the character of statutory or customary law. 
If, however, a specific form for constitutional law exists, any contents 
whatever may appear under this form. As a matter of fact, subject- 
matters which for some reason or other are considered especially im- 
portant are often regulated by constitutional instead of by ordinary laws. 
An example is the Eighteenth Amendment to the Constitution of the 
United States, the prohibition amendment, now repealed. 

2. Determination of the Content of General Norms 
by the Constitution 

The material constitution may determine not only the organs and the 
procedure of legislation, but also, to some degree, the contents of future 
laws. The constitution can negatively determine that the laws must not 
have a certain content, e.g., that the parliament may not pass any statute 
which restricts religious freedom. In this negative way, not only the 
contents of statutes but of all the other norms of the legal order, judicial 
and administrative decisions likewise, may be determined by the con- 
stitution. The constitution, however, can also positively prescribe a 
certain content of future statutes; it can, as does, for instance the Con- 
stitution of the United States of America, stipulate “that in all criminal 
prosecutions the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district ^all have been previoudy 
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ascertained by law, etc. . . This provision of the constitution deter- 
mines the contents of future laws concerning criminal procedure, 
importance of such stipulations from the point of view of legal technique 
will be discussed in another context. 

3. Custom as Determined by the Constitution 

If, within a legal order, there exists by the side of statutory also cus- 
tomary law, if the law-applying organs, especially the courts, have to 
apply not only the general norms created by the legislative organ, the 
statutes, but also the general norms created by custom, then custom is 
considered to be a law-creating fact just as is legislation. This is possible 
only if the constitution — i n the material sense of the word — i nstitutes 
custom, just as it institutes legislation,__as a law-creating procedure . 
Custom has to be, like legislation, a_cpnsJ.itutional. institutuyi. TMs 
might be stipulated expressly by the constitu^on; and the relation _be- 
tween statutory and customary law might be expressly regulated. But 
the constitution itself can, as a whole or in part, be unwritten, customa^ 
law. Thus it might bejlue to custom that custom is a law-creating faqt. 
If a legal order has a written constitution which does not institute cus- 
tom as a form of law-creation, and if nevertheless the legal order contains 
customary law besides statutory law, then, in addition to the norms_pf 
the written constitution, there must*exist unwritten norms of constitu- 
tion, a customarily created norm according to which the general norms 
binding the law-applying organs can be created by custom. Law rejgu- 
lates its own creation, and so does customary law. 

Sometimes it is maintained that cus^tom is not a constitutiys, that is 
to say, a law-creating fact, but has only a declaratory characler: it 
merely indicates the preexistence of a rule_of Jaw. This rule of law is, 
according to the natural law doctrine, created by God or by nature; 
according to the German historic school (at ^be beginning of the 19th 
century), it is created by the “spirit of the peojole” {Volksgeist) . The 
most important representative of this school, F, C. von Savigiiy,* ad- 
vocated the view that the law cannotje .‘hna^;’ but exists within aflsi 
is born with the People since begotten in a mysterious way by to 
Volksgeist. He consequently den ied anv competence to legislate , and 
characterized customary observance not as cause of la w but as evid ence 
of its existence. In modern French legal theory the doctrine of to 

* I Friedrich Carl von Savigny, System des heutigen roemischen Rechts 
(1840) 3S: “So ist also die Gewohnheit das Kennzeichen des positiven Rechts, nicht 
dessen Entstehungsgrund” (“Custom, therefore is an indication of the existence 
and not a ground of origin of positive law”). Cf. also Savigny, Vom Berue 
UNSERER Zeit fuer Gesetzgebung und Recbtswissenschaft (l8is). 
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Volksgeist is replaced by that of “social solidarity” (solidariti sociale). 
According to Leon Duguit * and his school, the true, i.e. the “objective,” 
law (droit objectif) is implied by the social solidarity. Consequently, 
any act or fact the result of which is positive law — be it legislation or 
custom — is not true creation of law but a declaratory statement 
(constatation) or mere evidence of the rule of law previously created by 
social solidarity. This doctrine has influenced the formulation of Article 
38 of the Statute of the Permanent Court of International Justice, by 
which the Court is authorized to apply customary international law: 
“The Court shall apply . . . international custom, as evidence of a 
general practice accepted as law.” 

Both the German doctrine of the Volksgeist and the French doctrine 
of solidariti sociale are t3rpical variants of the natural-law doctrine with 
its characteristic dualism of a “true” law behind the positive law. What 
has been said against the latter can be maintained to refute the former. 
From the viewpoint of a positivistic theory of law the law-creating, and 
that means the constitutive, character of custom can be denied just as 
little as can that of legislation. 

There is no difference between a rule of customary law and a rule of 
statutory law in their relationship to the law-applying organ. The state- 
ment that a customary rule becomes law only by recognition on the part 
of the court applying the rule f is neither more nor less correct than the 

* Leon Duouit, L’Etat, le droit objectd? et la loi positive (1901), 8off., 616. 

1 1 Austin, Lectures on Jurisprudence {5th ed., 1885) loif.: “The custom is 
transmuted into positive law, when it is adopted as such by the courts of justice, and 
when the judicial decisions fashioned upon it are enforced by the power of the state. 
But before it is adopted by the courts, and clothed with the legal sanction, it is merely 
a rule of positive morality; a rule generally observed by the citizens or subjects; 
but deriving the only force, which it can be said to possess, from the general dis- 
approbation falling on those who transgress it.” Austin overlooks the fact that the 
rule created by custom may be a rule providing sanctions — and must be such a 
rule in order to be a rule of law — so that “custom" is “clothed with the legal 
sanction” before it is “adopted by the courts.” It is true that the court which has 
to apply customary law must ascertain that the rule to be applied to a concrete 
case has actually been created by custom, just as the court which has to apply 
statutory law must ascertain that the statute to be applied to the concrete case has 
been actually created by the legislative organ. That means, however, that the rule 
to be applied is actually a rule of law; and this ascertainment is certainly a con- 
. stitutive act, whether it is a rule of customary or statutory law which is to be 
applied by the court. (Cf. infra pp. 143!.) Austin presupposes that only the State 
(the “sovereign”) can make law. The courts and the legislative organ are organs 
of the State. Since custom is constituted by acts of “citizens or subjects,” not by 
acts of State, the customary rule can become a rule of law only by adoption on the 
part of the courts. This is a fallacy. The assumption that the courts have to apply 
rules created by custom necessarily implies the assumption that the written or un- 
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same statement made with reference to a rule enacted by the legislative 
organ. Each was law “before it received the stamp of judicial authenti- 
cation,” * since custom is a law-creating procedure in the same sense, as 
legislation. The real difference between customary and statutory law 
consists in the fact that the former is a decentralized whereas the latter 
is a centralized creation of law.f Customary law is created by the indi- 
viduals subject to the law created by them, whereas statutory law is 
created by special organs instituted for that purpose. In this respect, 
customary law is similar to law made by contract or treaty, characterized 
by the fact that the legal norm is created by the same subjects upon 
whom it is binding. Whereas, however, conventional (contractual) law 
is, as a rule, binding only upon the contracting subjects, the individuals 
creating the norm being identical with those subject to the norm, a legal 
rule created by custom is binding not exclusively upon the individuals 
who by their conduct have constituted the law-creating custom. It is 
consequently not correct to characterize the law-creating custom as a 
tacit contract or treaty, as is sometimes done, especially in the theory of 
international law. 

b. General Norms Enacted on the Basis of the Constitution; 

Statutes, Customary Law 

The general norms established by way of legislation or custom form a 
level which comes next to the constitution in the hierarchy of law. These 
general norms are to be applied by the organs competent thereto, espe- 
cially by the courts but also by the administrative authorities. The law- 
applying organs must be instituted according to the legal order, which 
likewise has to determine the procedure whici those organs shall follow 
when applying law. Thus, the general norms of statutory or customary 
law have a two-fold function: (i) to determine the law-applying organs 
and the procedure to be observed by them and (2) to determine the 
judicial and administrative acts of these organs. The latter by their acts 
create individual norms, thereby applying the general norms to concrete 
cases. 


written constitution institutes custom as a law-qeatigg.j>rocedure; and this implies 
that the individuals who by their conduct constitute the custom are organs of the 
legal order or, what amounts to the same, of the~l%al community constituted by 
this order; the State, just as are the parliament aSd'the courts. Since the State is 
nothing but the personification of "its” law, the law of the State, that is to say 
national law, is necessarily law made "by the State,” meaning law created accord- 
ing to the legal order constituting the State. 

* Holland, Elements op Jurisprudence (13th ed. 1924) 60. 

t Cf. infra pp. 308B. 
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c. Substantive and Adjective Law 

To these two functions correspond the two kinds of law, which are 
commonly distinguished: material or substantive and formal or adjec- 
tive law. Beside the substantive criminal law there is an adjective crim- 
inal law of criminal procedure, and the same is true also of civil law and 
administrative law. Part of procedural law, of course, are also those 
norms which constitute the law-applying organs. Thus two kinds of gen- 
eral norms are always involved in the application of law by an organ: 
(i) the formal norms which determine the creation of this organ and 
the procedure it has to follow, and (2) the material norms which deter- 
mine the contents of its judicial or administrative act. When speaking 
of the “application” of law by courts and administrative organs, one 
usually thinks only of the second kind of norms; it is only the substantive 
civil, criminal, and administrative law applied by the organs one has in 
mind. But no application of norms of the second kind is possible without 
the application of norms of the first kind. The substantive civil, criminal, 
or administrative law cannot be applied in a concrete case without the 
adjective law regulating the civil, criminal, or administrative procedure 
being applied at the same time. The two kinds of norm are really in- 
separable. Only in their organic union do they form the law. Every 
complete or primary rule of law, as we have called it, contains both the 
formal and the material element. The (very much simplified) form of 
a rule of criminal law is: If a subject has committed a certain delict, 
then a certain organ (the court), appointed in a certain way, shall, 
through a certain procedure, especially on the motion of another organ 
(the public prosecutor), direct against the delinquent a certain sanction. 
As we shall show later, a more explicit statement of such a norm is: If 
the competent organ, that is the organ appointed in the way prescribed 
by the law, has established through a certain procedure prescribed by 
the law, that a subject has committed a delict, determined by the law, 
then a sanction prescribed by the law shall be directed against the delin- 
quent. This formulation clearly exhibits the systematic relation between 
substantive and adjective law, between the determination of the delict 
and the sanction, on the one hand, and the determination of the organs 
and their procedure, on the other. 

d. Determination of thd Law-applying Organs by General Norms 

The general norms created by legislation or custom bear essentially 
the same relation to their application throug^i courts and administrative 
authorities as the constitution bears to the creation of these same general 
norms through legislation and custom. Both functions — the judicial or 
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administrative application of general norms, and the statutory or cus- 
tomary creation of general norms — are determined by norms of a hi^er 
level, formally and materially, with respect to the procedure and with 
respect to the contents of the function. The proportion, however, in 
which the formal and the material determination of both functions stand 
to one another, is different. The material constitution chiefly determines 
by what organs and through what procedure the general norms are to be 
created. Usually, it leaves the contents of these norms undetermined or, 
at least, it determines their contents in a negative way only. The general 
norms created by legislation or custom according to the constitution, 
especially the statutes, determine, however, not only the judicial and 
administrative organs and the judicial and administrative procedure but 
also the contents of the individual norms, the judicial decisions and 
administrative acts which are to be issued by the law-applying organs. 
In criminal law, for instance, usually a general norm very accurately 
determines the delict to which the courts, in a concrete case, have to 
attach a sanction, and accurately determines this sanction, too; so that 
the content of the judicial decision — which has to be issued in a con- 
crete case — is predetermined to a great extent by a general norm. The 
degree of material determination may of course vary. The free discretion 
of the law-applying organs is sometimes greater, sometimes less. The 
courts are usually much more strictly bound by the substantive civil and 
criminal laws they have to apply than are the administrative authorities 
by the administrative statutes. This, however, is beside the point. Im- 
portant is the fact that the constitution materially determines the general 
norms created on its basis to a far less extent than these norms materially 
determine the individual norms enacted by the judiciary and the ad- 
ministration. In the former case, the formal determination is predomi- 
nant; in the latter case, formal and material determination balance one 
another. 


e. Ordinances {Regulations) 

Sometimes the creation of general norms is divided into two or more 
stages. Some constitutions give certain administrative authorities, for 
instance, the chief of State or the cabinet ministers, the power to enact 
general norms by which the provisions of a statute are elaborated. Such 
general norms, which are not issued by the so-called legislative but by 
another organ on the basis of general norms issued by the legislator, are 
designated as regulations, or ordinances. According to some constitu- 
tions, certain administrative organs — especially the chief of State or the 
cabinet ministers as chiefs of certain branches of administration — are 
authorized, under extraordinary circumstances, to issue general norms to 
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regulate subject-matters which are ordinarily to be regulated by the 
legislative organ through statutes. The distinction between statutes and 
regulations (ordinances) is evidently of legal importance only when the 
creation of general norms is, in principle, reserved to a special legislative 
organ which is not identical with the chief of State or the cabinet min- 
isters. The distinction is especially significant where there is a popularly 
elected parliament and the legislative power is in principle separated 
from the judicial and the executive powers. Disregarding customary law, 
general legal norms then must have a special form: they are to be the 
contents of parliamentary decisions, these decisions sometimes need the 
consent of the chief of State and require sometimes publication in an 
official journal in order to have legal force. These requirements constitute 
the form of a law. Since any contents whatsoever, and not only a legal 
norm regulating human behavior, may appear under this form, one then 
has to distinguish between laws in a material sense (general legal norms 
in the form of a law) and laws in a formal sense (anything which has 
the form of a law) . It may happen that a declaration without any legal 
significance whatsoever is made in the form of a law. There exists, then, 
a legally indifferent content of the law-creating process, a phenomenon 
of which we have already spoken.* 

/. TAe “Sources” of Law 

The customary and the statutory creation of law are often regarded 
as the two “sources” of law. In this context, by “law” one usually under- 
stands only the general norms, ignoring the individual norms which, 
however, are just as much part of law as are the general ones. 

“Source” of law is a figurative and highly ambiguous e.xpression. It is 
used not only to designate the above-mentioned methods of creating 
law, custom and legislation (the latter term understood in its widest 
sense comprising also creation of law by judicial and administrative acts 
and legal transactions) but also to characterize the reason for the va- 
lidity of law and especially the ultimate reason. The basic norm is then 
the “source” of law. But, in a wider sense, every legal norm is a “source” 
of that other norm, the creation of which it regulates, in determining the 
procedure of creation and the contents of the norm to be created. In this 
sense, any “superior” legal norm is the “source” of the “inferior” legal 
nqrm. Thus, the constitution is the “source” of statutes created on the 
basis of the constitution, a statute is the “source” of the judicial decision 
based thereon, the judicial decision is the “source” of the duty it imposes 
upon the party, and so on. The “source” of law is thus not, as the phrase 


♦ Cf. supra, p. las. 
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might suggest, an entity different from and somehow existing independ- 
ently from law; the “source” of law is always itself law: a “superior” 
legal norm in relation to an “inferior” legal norm, or the method of 
creating an (inferior) norm determined by a (superior) norm, and that 
means a specific content of law. 

The expression “source of law” is finally used also in an entirely non- 
juristic sense. One thereby denotes also all those ideas which actually 
influence the law-creating organs, for instance, moral norms, political 
principles, legal doctrines, the opinions of juristic experts, etc. In contra- 
distinction to the previously mentioned “sources” of law, these “sources” 
do not as such have any binding force. They are not — as are the true 
“sources of law” — legal norms or a specific content of legal norms. It is, 
however, possible for the legal order, by obliging the law-creating organs 
to respect or apply certain moral norms or political principles or opinions 
of experts, to transform these norms, principles, or opinions into legal 
norms and thus into true sources of law. 

The ambiguity of the term “source of law” seems to render the term 
rather useless. Instead of a misleading figurative phrase one ought to in- 
troduce an expression that clearly and directly describes the phenomenon 
one has in mind. 


g. Creation of Law and Application of Law 

r. Merely Relative Difference between Law-creating 
and Law-applying Function 

The legal order is a system of general and individual norms c tmected 
with each other according to the principle that law regxilatr., ;-ts own 
creation. Each norm of this order is created according to the j-rovisions 
of another norm, and ultimately according to the provisions ^ f the basic 
norm constituting the unity of this system of norms, the legal order. A 
norm belongs to this legal order only because it has been created in 
conformity with the stipulations of another norm of the order. This 
regressus finally leads to the first constitution, the creation of which is 
determined by the presupposed basic norm. One may also say that a 
norm belongs to a certain legal order if it has been created by an organ 
of the community constituted by the order. The individual who creates 
the legal norm is an organ of the legal community because and insofar 
as his function is determined by a legal norm of the order constituting 
the legal community. The imputation of this function to the conmiunity 
is based on the norm determining the function. This explanation, how- 
ever, does not add anything to the previous one. The statement “A norm 
belongs to a certain legal order because it is created by an organ of the 
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legal community constituted by this order” and the statement “A norm 
belongs to a legal order because it is created according to the basic norm 
of this legal order” assert one and the same thing. 

A norm regulating the creation of another norm is “applied” in the 
creation of the other norm. Creation of law is always application of law. 
These two concepts are by no means, as the traditional theory presumes, 
absolute opposites. It is not quite correct to classify legal acts as law- 
creating and law-applying acts; for, setting aside two borderline cases 
of which we shall speak later, every act is, normally, at the same time a 
law-creating and a law-applying act. The creation of a legal norm is — 
normally — an application of the higher norm, regulating its creation, 
and the application of a higher norm is — normally — the creation of a 
lower norm determined by the higher norm. A judicial decision, e.g., is 
an act by which a general norm, a statute, is applied but at the same time 
an individual norm is created obligating one or both parties to the 
conflict. Legislation is creation of law, but taking into account the 
constitution, we find that it is also application of law. In any act of 
legislation, where the provisions of the constitution are observed, the 
constitution is applied. The making of the first constitution can likewise 
be considered as an application of the basic norm. 

2. Determination of the Law-creating Function 

As pointed out, the creation of a legal norm can be determined in two 
different directions: the higher norm may determine: (r) the organ and 
the procedure by which a lower norm is to be created, and (2) the con- 
tents of the lower norm. Even if the higher norm determines only the 
organ, and that means the individual by which the lower norm has to be 
created, and that again means authorizes this organ to determine at his 
own discretion the procedure of creating the lower norm and the contents 
of this norm, the higher norm is “applied” in the creation of the lower 
norm. The higher norm must at least determine the organ by which the 
lower norm has to be created. For a norm the creation of which is not 
determined at all by another norm cannot belong to any legal order. The 
individual creating a norm cannot be considered the organ of a legal 
community, his norm-creating function cannot be imputed to the com- 
munity, unless in performing the function he applies a norm of the legal 
order constituting the commimity. Every law-creating act must be a 
law-applying act, i.e., it must apply a norm preceding the act in order to 
be an act of the legal order or the community constituted by it. There- 
fore, the norm-creating function has to be conceived of as a norm- 
applying function even if only its personal element, the individual who 
has to create the lower norm, is determined by the higher norm. It is this 
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higher norm determining the organ which is applied by every act of 
this organ. 

That creation of law is at the same time application of law, is an im- 
mediate consequence of the fact that every law-creating act must be 
determined by the legal order. This determination may be of different 
degrees. It can never be so weak that the act ceases to be an application 
of law. Nor can it be so strong that the act ceases to be a creation of law. 
As long as a norm is established through the act, it is a law-creating act, 
even if the function of the law-creating organ is in a high degree deter- 
mined by the higher norm. This is the case when not only the organ and 
the law-creating procedure but also the contents of the norm to be cre- 
ated are determined by a higher norm. However, in this case, too, an act 
of law-creating exists. The question whether an act is creation or appli- 
cation of law is in fact quite independent of the question as to the degree 
to which the acting organ is bound by the legal order. Only acts by which 
no norm is established may be merely application of law. Of such a 
nature is the execution of a sanction in a concrete case. This is one of 
the two borderline cases mentioned above. The other is the basic norm. 
It determines the creation of the first constitution; but being presupposed 
by juristic thinking, its presupposition is not itself determined by any 
higher norm and is therefore no application of law. 

h. Individual Norms Created on the Basis of General Norms 
I. The Judicial Act as Creation of an Individual Norm 

As an application of law, traditional doctrine considers above all the 
judicial decision, the function of courts. When settling a dispute between 
two parties or when sentencing an accused person to a punishment, a 
court applies, it is true, a general norm of statutory or customary law. 
But simultaneously the court creates an individual norm providing that 
a definite sanction shall be executed against a definite individual. This 
individual norm is related to the general norms as a statute is related to 
the constitution. The judicial function is thus, like. legislation, both 
creation and application of law. The judicial function is ordinarily 
determined by the general norms both as to procedure and as to the 
contents of the norm to be created, whereas legislation is usually deter- 
mined by the constitution only in the former respect. But that is a 
difference in degree only. 

2 . The Judicial Act as a Stage of the Law-creating Process 

From a dynamic standpoint, the individual norm created by the judi- 
cial decision is a stage in a process beginning with the establishment of 
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the first constitution, continued by legislation and custom, and IpaHing 
to the judicial decisions. The process is completed by the execution of 
the individual sanction. Statutes and customary laws are, so to speak, 
only semi-manufactured products which are finished only through the 
judicial decision and its execution. The process through which law con- 
stantly creates itself anew goes from the general and abstract to the 
individual and concrete. It is a process of steadily increasing individu- 
alization and concretization. 

The general norm which, to certain abstractly determined conditions, 
attaches certain abstractly determined consequences, has to be indi- 
vidualized and concretized in order to come in contact with social life, 
to be applied to reality. To this purpose, in a given case it has to be 
ascertained whether the conditions, determined in abstracto in the gen- 
eral norm, are present in concreto, in order that the sanction, determined 
in abstracto in the general norm, may be ordered and executed in con- 
creto. These are the two essential elements of the judicial function. 
This function has, by no means, as is sometimes assumed, a purely 
declaratory character. Contrary to what is sometimes asserted, the 
court does not merely formulate already existing law. It does not only 
“seek” and “find” the law existing previous to its decision, it does not 
merely pronounce the law which exists ready and finished prior to its 
pronouncement. Both in establishing the presence of the conditions 
and in stipulating the sanction, the judicial decision has a constitutive 
character. The decision applies, it is true, a pree.xisting general norm 
in which a certain consequence is attached to certain conditions. But the 
existence of the concrete conditions in connection with the concrete 
consequence is, in the concrete case, first established by the court’s deci- 
sion. Conditions and consequences are connected by judicial decisions in 
the realm of the concrete, as they are connected by statutes and rules of 
customary law in the realm of the abstract. The individual norm of the 
judicial decision is the necessary individualization and concretization of 
the general and abstract norm. Only the prejudice, characteristic of 
the jurisprudence of continental Europe, that law is, by definition, only 
general norms, only the erroneous identification of law with the general 
rules of statutory and customary law, could obscure the fact that the 
. judicial decision continues the law-creating process from the sphere of 
the general and abstract into that of the individual and concrete. 

3. The Ascertainment of the Conditioning Facts 

The judicial decision is clearly constitutive as far as it orders a con- 
crete sanction to be executed against an individual delinquent. But it 
has a constitutive character also, as far as it ascertains the facts condi- 
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tioning the sanction. In the world of law, there is no fact “in itself,” no 
“absolute” fact, there are only facts ascertained by a competent organ 
in a procedure prescribed by law. When attaching to certain facts cer- 
tain consequences, the legal order must also designate an organ that has 
to ascertain the facts in the concrete case and prescribe the procedure 
which the organ, in so doing, has to observe. The legal order may 
authorize this organ to regulate its procedure at its own discretion; but 
organ and procedure by which the conditioning facts are to be ascer- 
tained must be — directly or indirectly — determined by the legal order, 
to make the latter applicable to social life. It is a typical layman’s opin- 
ion that there are absolute, immediately evident facts. Only by being first 
ascertained through a legal procedure are facts brought into the sphere 
of law or do they, so to speak, come into existence within this sphere. 
Formulating this in a somewhat paradoxically pointed way, we could 
say that the competent organ ascertaining the conditioning facts legally 
“creates” these facts. Therefore, the function of ascertaining facts 
through a legal procedure has always a specifically constitutive charac- 
ter. If, according to a legal norm, a sanction has to be executed against 
a murderer, this does not mean that the fact of murder is “in itself” the 
condition of the sanction. There is no fact “in itself” that A has killed 
B, there is only my or somebody else’s belief or knowledge that A has 
killed B. A himself may either acquiesce or deny. From the point of 
view of law, however, all these are no more than private opinions with- 
out relevance. Only the establishment by the competent organ has 
legal relevance. If the judicial decision has already obtained the force 
of law, if it has become impossible to replace this decision by another 
because there exists the status of res judicata — which means that the 
case has been definitely decided by a court of last resort — then the 
opinion that the condemned was innocent is without any legal signifi- 
cance. As already pointed out, the correct formulation of the rule of 
law is not “If a subject has committed a delict, an organ shall direct a 
sanction against the delinquent,” but “If the competent organ has 
established in due order that a subject has committed a delict, then an 
organ shall direct a sanction against this subject.” 

C. The Legal Tkansaction (Jumstic Act) 
a. The Legal Transaction as Law-creating and Law-applying Act 
I. Private Autonomy 

The conditions of the sanction, the presence of which the court has to 
ascertain, are different depending upon whether criminal or civil law 
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has to be applied by the court. We have already pointed out that lie 
court has to order a concrete sanction in the procedure of criminal law 
on the motion of an organ of the community, the public prosecutor, in 
the procedure of civil law upon the suit of a private party, the plaintiff. 
It is especially characteristic of civil law that a legal transaction may 
appear among the conditions of the sanction. The delict consists in the 
fact that one party fails to fulfill an obligation imposed upon him by 
the legal transaction. The legal transaction is an act by which the indi- 
viduals authorized by the legal order regulate certain relations legally. 
It is a law-creating act, for it produces legal duties and rights of the 
parties who enter the transaction. But at the same time it is an act of 
law-application, and thus it both creates and applies law. The parties 
make use of general norms which render legal transactions possible. 
By entering a legal transaction, they apply these general legal norms. 
By giving individuals the possibility of regulating their mutual rela- 
tions through legal transactions, the legal order grants individuals a 
certain legal autonomy. It is in the law-creating function of the legal 
transaction that the so-called “private autonomy” of the parties mani- 
fests itself. By a legal transaction, individual and sometimes even gen- 
eral norms are created regulating the mutual behavior of the parties. 

It is important clearly to distinguish between the legal transaction as 
the act by which the parties create a norm for themselves, and the norm 
created in this way. Both phenomena are Usually designated by the 
same word. The term “contract” in particular has such a double use. 
“Contract” designates both the specific procedure by which the con- 
tractual duties and rights of the contracting parties are created and the 
contractual norm created by this procedure, an equivocation which is 
the source of typical errors in the theory of contract. 

2. The Secondary Norm as Product of a Legal Transaction 

If it is said that legal norms are created by legal transactions, it is 
secondary norms which are meant. For they give rise to legal duties 
and rights only in connection with those general primary norms which 
attach a sanction to the breach of a transaction. Here, the secondary 
norm, stipulating directly the lawful behavior of the parties, is not a 
mere auxiliary construction of juristic theory, of which we spoke in a 
foregoing chapter.* It is the content of a legal act provided for by the 
general primary norm as a condition of the sanction. An example may 
serve to illustrate this. By a lease, one party. A, assumes the obligation 
to let another party, B, live in a certain building, and the other party, 


* Cf. supra, pp. 6of. 
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B, assumes the obligation to pay a certain rent to the first party, A. 
Both obligations are formulated in the text of the lease as secondary 
norms: A ought to let B live in the building X; B ought to pay a rent to 
A. But the legal duties of A and B are constituted only by the fact that, 
according to a general primary norm which the courts have to apply, 
A and B are liable to a sanction if they do not behave as the secondary 
norm, created by the contract, prescribes, and if the other party brings 
a suit against the party who has violated this secondary norm. In this 
point there exists a characteristic difference between the technique of 
civil and criminal law. The legal duty of the individual to forbear from 
stealing is directly stipulated by the general primary norm attaching a 
punishment to theft. The secondary norm, “Everybody and therefore I, 
too, ought to refrain from stealing,” is here nothing but an auxiliary 
construction of juristic theory. It is not indispensable. The legal reality 
can be described without it. A statement reproducing the contents of 
the primary norm “If A steals, he ought to be punished,” is sufficient to 
characterize A’s legal duty. The legal duty of A, the landlord, to let B, 
the tenant, live in a certain building, and the legal duty of the tenant B 
to pay a certain rent to the landlord A, are not directly stipulated by the 
general primary norm regulating leases by attaching sanctions to the 
breach of lease-contracts. Here, a specific law-creating act must be 
added to the general norm, a legal transaction by which an individual 
secondary norm is created constituting the concrete duties and rights of 
the landlord A and the tenant B. The general primary norm empowers 
the parties to make such legal transactions, that means, to create, by a 
certain procedure, an individual norm. This individual norm which 
stipulates that A ought to let B live in a certain building, and that B 
ought to pay A a certain rent, is a secondary norm, for it constitutes only 
in connection with the general primary norm the legal duties of A and B. 

That in the province of criminal law individual legal duties are stipu- 
lated directly by the general primary norm, whereas in the domain of 
civil law the general primary norm stipulates individual legal duties 
only indirectly, through the medium of legal transactions, is not a rule 
without exceptions. The typical exception concerns the duty to repair 
damage caused illegally. 

3. Rqiaration 

As we have explained in another context, the sanction provided by a 
general legal norm of civil law is not only conditioned by behavioi" of 
the individual contrary to the secondary norm created by the legal 
transaction, but also by the fact that the damage caused by this viola- 
tion has not been repaired. In other terms, between the violation of the 
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secondary norm created by the legal transaction, and the sanction, a 
duty to repair the illegally caused damage is usually inserted. The gen- 
eral norm on the basis of which, e.g., leases are agreed upon, runs: “If 
two parties make a lease, if one of them breaks it and does not repair 
the damage thereby caused, then a civil sanction shall be executed against 
him upon a suit by the other party.” There exists, however, accord- 
ing to the civil law of all the legal orders, a legal duty to repair an 
illegally caused damage not merely in case the illegal behavior con- 
stituted a violation of the secondary norm created by a legal transaction. 
A general legal norm attaches a civil sanction directly to the fact that 
an individual does not repair an injury caused by his behavior, even 
without any previous legal transaction, just as a criminal sanction is 
attached to certain behavior of an individual. Then there is in this 
regard no difference between the technique of civil and that of criminal 
law. The individual duty to repair an injury is stipulated directly by 
the general primary norm attaching a civil sanction to non-repairing an 
injury caused by certain behavior. The legal duty of repairing an injury 
caused by behavior which is not a violation of a secondary norm created 
by a legal transaction is usually characterized by saying that it is not a 
duty ex contractu but a duty ex delicto. 

The behavior may, but need not, have the character of a crimi- 
nal delict. It may constitute only a civil delict. The behavior which 
has caused the damage constitutes a criminal delict if it is the con- 
dition of a criminal sanction, and the non-repairing of the damage 
caused by this behavior is the condition of a civil sanction. As a rule, 
there is a legal obligation to repair the damage caused by a criminal 
delict. The fact that a general legal norm attaches to the non-repairing 
of an injury caused by a certain act of an individual a civil sanction 
directed agaiilst this individual is usually described by a statement of 
two legal duties: the duty of an individual not to cause damage by his 
behavior, and his duty to repair the damage his behavior caused. In 
case the damage is caused by an act which constitutes the violation of a 
secondary norm created by a legal transaction, one usually distinguishes 
between the legal duty to observe the secondary norm, e.g., the duty of 
the landlord to let the tenant live in the building, and the duty to repair 
the damage caused by a violation of the first duty, i.e., the violation of 
the secondary norm. The relationship between these two duties is char- 
acterized by the fact that the second duty supplants the first. By ful- 
filling the second duty, i.e., by repairing the illegally caused damage, one 
avoids the sanction attached to the violation of the first duty, i.e., the 
duty not to cause damage or to observe the secondary norm created by 
the ipgal transaction, e.g., the duty of the landlord to let the tenant live 
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in a certain building. The legal obligation to repair a loss caused by a 
civil delict is substituted for the original legal obligation; it is a sub- 
stitute obligation. If, however, the behavior by which the damage is 
caused has the character of a criminal delict, it is not possible to avoid 
the criminal sanction by repairing the damage. If somebody breaks a 
contract, he avoids the civil sanction by compensating for the damage 
he has caused. But if somebody causes severe bodily injuries to some- 
body else, and does not repair the damage, he has to sustain the civil 
and the criminal sanction. In this case, the obligation to repair the 
damage is not substituted for the obligation to forbear from committing 
the delict. The obligation to repair the damage caused by a criminal 
delict is added to the original obligation; it is not a substitute, but an 
additional obligation. 

4. Legal Transaction and Delict 

Both the legal transaction and the delict are conditions of a sanction. 
They differ inasmuch as the legal consequences of the legal transaction 
— the validity of the secondary norm constituting duties and rights of 
the parties — are intended by the legal transaction, while — as a rule — 
no legal consequences are intended by the delict. The legal transaction is 
a law-creating fact, the delict is not.* According to the intention of the 
legal transaction, a certain secondary norm is to be created; if the norm 
is violated and the damage caused thereby is not repaired, a sanction 
shall be executed. The legal transaction is a condition of a civil delict 
and only as such an (indirect) condition of the civil sanction. The 
(civil or criminal) delict is a direct condition of the sanction; and the 
sanction is not intended by the delict, it is executed even against the will 
of the delinquent. 

b. The Contract 
I. The Will and its Expression 

The tjqjical legal transaction of civil law is the contract. It consists 
of the identical declarations of will of two or more individuals. The 
declarations of the contracting parties are directed towards a certain 
behavior of these parties. The legal order may, but does not need to, 
prescribe a special form for these declarations. But the parties must 
always in some way express their will. Otherwise, the fact that a con- 
tract is made could not be established in a legal procedure, especially by 

♦There are, however, exceptions to this rule. Thus, for instance, the act of 
revolution: it aims at the establishment of a new or the change of the old constitu- 
tion by violating the latter. It is a delict with respect to the old, and a law creating 
act with respect to the new constitution. Cf. also infra, p. 368. 
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the courts; and only facts that can be established in a legal procedure 
are of juristic importance. 

A discrepancy can exist between the actual will of a contracting party 
and its expression. Theoretical jurisprudence cannot decide what con- 
sequences such a discrepancy shall have. This question can be solved 
only by the legislator or the law-applying organ. They may attach more 
importance to the actual will of the party, or to the declaration. The 
contract may be considered to be void if one party is able to show that 
his actual will did not correspond to what is interpreted as a declaration 
of his will. Or the validity of the contract may be considered as inde- 
pendent thereof, and the contract be considered as valid if the external 
declarations are identical. Which of the two solutions is preferable de- 
pends on different politico-juristic value judgments. 

2. Offer and Acceptance 

That the parties make identical declarations usually does not suffice 
for the making of a contract. The declaration of the one party must be 
directed to, and accepted by, the other party. A contract is therefore 
said to consist in an offer and an acceptance. This distinction between 
offer and acceptance presupposes that the two declarations are not made 
simultaneously. The question then arises whether the offeror must 
maintain his actual will until the moment of acceptance. Must both 
parties have the actual will to make the contract at this moment, so 
that no contract is accomplished, and that means, no binding norm 
created, if the offeror demonstrates that he no longer had any will to 
contract at the moment the other party accepted the offer? Can the 
offeror withdraw the offer at any moment before it has been accepted? 
This question is again of the kind that only the legal order itself, no 
theory of law, can solve. If the legal order answers the question in the 
affirmative, it makes it very difficult for absent persons to make a con- 
tract. In order to remove this inconvenience, the legal order therefore 
sometimes stipulates that, under certain circumstances, the offeror is 
bound by his offer for a certain length of time. This means that the 
contract is valid if the offer is accepted within this period, even if the 
offeror has changed his mind. By the acceptance of the offer, a norm 
obligating the parties may then be created without or even against the 
will of the offeror. 

3. The Norm Created by the Contract 

The actual will of the parties and their declarations thereof are of 
importance in the act we call the making of a contract. Each of the 
contracting parties must will the same; the parties must, so to speak. 
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have parallel wills, if not at the same moment, at least one after the 
other. The norm created by this act, the contract as a norm, is, however, 
no will. This norm remains valid, even when one or both of the parties 
have ceased to have any correspondinf; will. For its continued existence, 
for its validity, the norm is dependent upon the actual will of the parties 
only insofar as they may annul it through another contract, that is, 
through a contrary norm created by another contract. 

The norm created by the contract may be individual or general. 
General contracts play a prominent role in labor law and international 
law. With respect to the contents of the contractual norm, we distin- 
guish between contracts which impose duties only on one party and 
rights only on the other, and contracts which impose duties and confer 
rights upon both contracting parties. By contracts of the latter kind 
the parties may be obligated either to parallel or to intersecting lines of 
conduct. The first type of contract occurs, for instance, when two mer- 
chants agree to sell a certain kind of merchandise at a fixed identical 
price. A purchase is an example of a contract of the second kind; one 
party is obligated to deliver a certain ware and the other party is obli- 
gated to pay a sum of money. In all these cases, and especially in the 
case where the contracting parties are obligated by the contractual norm 
to different kinds of conduct, the will of all contracting parties in making 
the contract must have the same contents, must be directed toward the 
whole content of the contractual norm. 

4. One-sided and Two-sided Legal Transactions 

A contract is a two-sided legal act, insofar as the secondary norm 
obligating and authorizing the contracting parties is created by the 
collaboration of at least two individuals. But there also occur one-sided 
legal acts where the secondary norm is created by one individual only. 
It is characteristic of civil law that normally an individual can obligate 
only himself by such a one-sided legal act. In civil law, the principle of 
autonomy prevails, according to which nobody can be obligated against, 
or even without, his own consent. This is, as we shall see, the decisive 
difference between private and public law. An example of a one-sided 
legal act is the offer which is binding upon the offeror for a certain time 
before the acceptance, in the sense that it cannot during this time be 
withdrawn. Such an offer creates a norm by which the offeror is obli- 
gated to the behavior determined by the offer on the condition that the 
other party accepts the offer within a certain time. 
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D. Nature of Constitutional Law 

Since it is the function of the courts in their capacity as law-applying 
organs to apply the general norms of statutory and customary law to 
concrete cases, the court has to decide what general norm is applicable 
to the case. The court must find out whether the legal order contains a 
norm attaching a sanction to the behavior which the public prosecutor 
claims to be a criminal delict, or the private plaintiff claims to be a 
civil delict, and what sanction is provided. The court has to answer not-^ 
only the qrmestio facti but also the qtmestio juris. It has in particular to^,. 
examine whether the general norm it intends to apply is really valid, 
and that means: whether it has been created in the way prescribed by 
the constitution. Only if legislation or custom has produced a general 
norm to the effect that theft shall be punished with imprisonment must 
the court put a prosecuted thief in jail. This function of the court is 
especially obvious when it is doubtful whether the behavior of the de- 
fendant or accused really is a civil or criminal delict, according to the 
legal order which the court has to apply. A man has, for instance, made 
a promise of marriage to a girl, which he does not keep. Some legal 
orders do not consider such a promise binding, but some do. Should the 
girl sue the man because of his broken promise, the court must ascertain 
whether there is within the legal order to be applied by this court a 
statute or a rule of customary law according to which a civil sanction 
has to be directed against a man who has broken his promise of marriage 
and has not repaired the damage caused thereby. The court has to 
ascertain the existence of this norm, just as it has to ascertain the ex- 
istence of the delict. The function of ascertaining the existence of the 
general norm to be applied by the court implies the important function 
of interpreting this norm, of determining its meaning. The fact that the 
general norm to be applied by the court has been created in the way 
prescribed by the constitution is one of the conditions on which depends 
whether an individual sanction has to be ordered by the court in the 
concrete case. 

If we assume a constitution according to which general legal norms 
may be created only through decisions of a parliament elected in a cer- 
tain way, then the norm which makes theft punishable would have to be 
formulated thus: “If the parliament has decided that thieves shall be 
punished and if the competent court has ascertained that a certain indi- 
vidual has stolen, then. . . .” The norms of the constitution which 
regulate the creation of the general norms to be applied by the courts 
and other law-applying organs are thus not independent complete^ 
norms. They are intrinsic parts of all the legal norms which courts 
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and other organs have to apply. On this ground constitutional la \9 
cannot be cited as an example of legal norms which do not stipulate any 
sanctions. The norms of the material constitution are law only in their 
organic connection with those sanction-stipulating norms which are 
created on their basis. What, from a dynamic point of view, is the crea- 
tion of a general norm determined by a higher norm, the constitution, 
becomes in a static presentation of law one of the conditions to which 
the sanction is attached as consequence in the general norm (which, 
from the dynamic point of view, is the lower norm in relation to the 
constitution). In a static presentation of law, the higher norms of the 
constitution are, as it were, projected as parts into the lower norms. 

E. Relationship between the Judicial Act and the Pre- 
existent Norm Applied by the Judicial Act 

a. Determination of the Judicial Act only by Adjective Law 

From the dynamic point of view, the decision of the court represents 
an individual norm, which is created on the basis of a general norm of 
statutory or customary law in the same way as this general norm is 
created on the basis of the constitution. The creation of the individual 
legal norm by the law-applying organ, especially by the court, must 
always be determined by one or more preexistent general norms. This 
determination may have — as we have explained in a foregoing chap- 
ter * — different degrees. Normally, the courts are bound by general 
norms determining their procedure as well as the contents of their deci- 
sions. It is, however, possible that the legislator is content with institut- 
ing courts, and that these courts are authorized by the legal order to 
decide the concrete cases at their own discretion. This is the principle 
according to which in Plato’s Ideal State the “royal judges” exercise 
their almost unlimited power. Even in this case, however, the courts 
are not only law-creating but also law-applying organs. In every judi- 
cial decision, the general norm of adjective law is applied by which this, 
and only this, individual is authorized to act as a judge and to decide 
the concrete case at his own discretion or according to a general norm 
of substantive law. It is this general norm of adjective law by which 
the judicial power is delegated to the courts. Without this norm, it 
would be impossible to recognize the individual who decides the concrete 
case as a “judge,” as an organ of the legal community, and his decision 
as law, as a binding norm belonging to the legal order constituting the 
legal community. 


* Cf. supra, pp. 129!. 
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b. Determination of the Judicial Act by Substantive Law 

If the function of the court is regulated both by substantive and by 
adjective law — that means if both its procedure and the contents of its 
decisions are determined by preexistent general norms — in this 
too, the court may be bound in different degrees. Here, the following 
facts must above all be taken into consideration: 

When a judicial decision has to be made, it is normally the case that 
the public prosecutor or a private plaintiff claims before the court that 
a certain individual, the accused or the defendant, has, by certain be- 
havior, violated a legal obligation (and that means a general legal norm 
of statutory or customary law), that he has committed a criminal or civil 
delict. The court has to ascertain whether or not the legal order really 
contains the asserted general norm and whether or not the accused or 
defendant has really behaved contrary to this general norm. If the 
court finds that the general norm is valid, and that the accused or de- 
fendant has committed the delict, it has to order the sanction which the 
legal order provides. 

If there is no general norm stipulating the obligation, the competence 
of the court may be determined in two different ways. The court may 
have to acquit the accused or to reject the plaintiff’s demand. In this 
case, too, the court applies substantive law, inasmuch as it declares that 
the positive legal order does not obligate the accused or defendant to 
behave in the way the prosecutor or plaintiff claims; it declares that, 
according to prevailing law, the accused or defendant was permitted to 
act as he did. 


c. Discretion of the Court {Judge as Legislator) 

The other way in which the competence of the court may be deter- 
mined in case there is no general norm stipulating the obligation of 
the accused or defendant claimed by the prosecutor or plaintiff, is the 
following: The court is authorized by the legal order to decide the case 
at its own discretion, to condemn or to acquit the accused, to find for 
or against the plaintiff, to order or to refuse to order a sanction against 
the accused or defendant. The court is authorized to order a sanction 
against the accused or defendant in spite of the lack of a general norm 
violated by the latter, provided the court finds the lack of such a general 
norm stipulating the obligation of the accused or defendant claimed by 
the prosecutor or plaintiff to be unsatisfactory, unjust, or inequitable. 
That means that the court is authorized to create for the concrete case 
the norm of substantive law it considers satisfactory, just, or equitable. 
The court then functions as a legislator. 
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There is, however, only a difference of degree between this case and 
the case where the court applies preexisting substantive law. In order- 
ing a sanction, the court is always a legislator, since it creates law, just 
as the legislator is always a law-applying organ, since in legislation the 
constitution is applied. But the court is more legislator if it is not 
bound by substantive, but only by adjective law; if it is authorized to 
create the substantive law for the concrete case without its decision 
being determined by a preexistent general norm of substantive law. It 
should, however, not be overlooked that if the court orders a sanction 
against the accused or defendant although the latter has not violated a 
preexistent general rule of positive law, the individual norm created by 
the decision of the court has the effect of an ex post facto law. For this 
norm which first attaches the sanction to a certain act of the accused or 
defendant, and thus makes the act a delict, comes into existence after 
this act has been performed. 

It should further be observed that the decision of the court can never 
be determined by a preexistent general norm of substantive law to such 
a degree that this general norm which the court applies is, as it were, 
reproduced only by the individual norm of the decision. However de- 
tailed the general norm attempts to be, the individual norm created by 
the judicial decision will always add something new. Suppose a criminal 
law that says “If somebody steals something the value of which exceeds 
$1,000, he shall be imprisoned for two years.” A court applying this 
law to a concrete case will have to decide, for instance, when the im- 
prisonment shall begin and where it shall take place. The individuali- 
zation of a general norm by a judicial decision is always a determination 
of elements which are not yet determined by the general norm and 
which cannot be completely determined by it. The judge is, therefore, 
always a legislator also in the sense that the contents of his decision 
never can be completely determined by the preexisting norm of sub- 
stantive law. 


F. Gaps (Lacunae) of Law 
a. The Idea of ''Gaps”: a Fiction 

The previously mentioned authorization to order a sanction which 
has not been provided by a preexisting general norm is often given to 
the courts indirectly, by way of a fiction. It is the fiction that the legal 
order has a gap, — meaning that prevailing law cannot be applied to a 
concrete case because there is no general norm which refers to this case. 
The idea is that it is logically impossible to apply the actually valid 
law to a concrete case because the necessary premise is missing. 
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Typical is the first paragraph of the Code Civil Suisse: “A d^faut 
d’une disposition legale applicable, le juge prononce selon le droit 
coutumier, et a defaut d’une coutume, selon les regies qu’il etablirait s’il 
avait a faire acte de legislateur.” Presumably, this provision does not 
refer to cases where statutory or customary law positively stipulates the 
obligation of the defendant which the plaintiff claims to be violated by 
the defendant in the concrete case. In such cases an applicable general 
norm exists, according to paragraph i of the Swiss Civil Code. Its pro- 
vision, presumably, refers only to cases where the obligation which the 
plaintiff claims to be violated by the defendant is not stipulated by any 
general norm. In those cases the judge shall not be obliged to reject the 
claim of the plaintiff. He shall have the possibility of stipulating as 
legislator the asserted obligation for the concrete case. But he shall have 
the other possibility, too, of refusing the suit on the ground that pre- 
vailing law does not stipulate the asserted obligation. 

If the judge makes use of this latter possibility, no “gap of law” is 
assumed. The judge indubitably applies valid law. He does not apply, 
it is true, an affirmative rule obligating individuals to certain conduct. 
Just because no norm exists which obligates the defendant to the be- 
havior claimed by the plaintiff, the defendant is free according to posi- 
tive law, and has not committed any delict by his behavior. If the 
judge dismisses the suit, he applies, as it were, the negative rule that 
nobody must be forced to observe conduct to which he is not obliged 
by law. 

The legal order cannot have any gaps. If the judge is authorized to 
decide a given dispute as legislator in case the legal order does not con- 
tain any general norm obligating the defendant to the behavior claimed 
by the plaintiff, he does not fill a gap of actually valid law, but he adds 
to the actually valid law an individual norm to which no general norm 
corresponds. The actually valid law could be applied to the concrete 
case — by dismissing the suit. The judge, however, is authorized to 
change the law for a concrete case, he has the power to bind legally an 
individual who was legally free before. 

But when shall the judge dismiss a suit, and when shall he create a 
new norm to meet it? The first paragraph of the Swiss Civil Code, and 
the theory of gaps which it expresses, give no clear answer. The inten- 
tion obviously is that the judge has to assume the r 61 e of legislator if 
there is no general legal norm stipulating the obligation of the defendant 
asserted by the plaintiff and if the judge considers the lack of such a 
norm unsatisfactory, unjust, inequitable. The condition under which 
the judge is authorized to decide a given dispute as legislator is not — 
as the theory of gaps pretends — the fact that the application of the 
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actually vali'd law is logically impossible, but the fact that the applica- 
tion of the actually valid law is — according to the opinion of the 
judge — legally-politically inadequate. 

b. The Purpose of the Fiction of Gaps 

The legislator, that is, the organ which is authorized by the constitu- 
tion to create the general legal norms, realizes the possibility that the 
general norms he enacts may in some cases lead to unjust or inequitable 
results, because the legislator cannot foresee all the concrete cases which 
possibly may occur. He therefore authorizes the law-applying organ not 
to apply the general norms created by the legislator but to create a new 
norm in case the application of the general norms created by the legis- 
lator would have an unsatisfactory result. The difficulty is that it is 
impossible to determine beforehand the cases in which it will be desir- 
able that the judge shall act as a legislator. If the legislator could know 
these cases, he would be able to formulate his general norms in a way 
making it superfluous to authorize the judge to act as a legislator. The 
formula, “The judge is authorized to act as a legislator if the applica- 
tion of existing general norms appears unjust or inequitable to him,” 
gives too much play to the judge’s discretion, since the latter might find 
the application of the norm created by the legislator inadequate in too 
many cases. Such a formula means the abdication of the legislator in 
favor of the judge. This is the (probably unconscious) reason why the 
legislator uses the fiction of “gaps of law,” that is, the fiction that the 
valid law is logically inapplicable to a concrete case. 

This fiction restricts the authorization of the judge in two directions. 
First, it limits the authorization to those cases where the obligation 
which the plaintiff claims the defendant has violated is not stipulated in 
any general norm. It excludes all those cases where the obligation of 
the defendant claimed by the plaintiff is positively stipulated by one of 
the existent general norms. This restriction is entirely arbitrary. To 
stipulate an obligation may be as “unjust” or "inequitable” as to omit 
doing so. The failure of the legislator to foresee all possible cases can of 
course make him omit to enact a norm as well as to formulate a general 
norm and thus stipulate obligations which he would not have stipulated 
had he foreseen all cases. 

The other restriction involved in the formula using the fiction of 
“gaps of law” has a psychological rather than a juristic character. If 
the judge is authorized to act as a legislator only on the condition that 
there is a “gap” in the law, and that means, that the law is logically 
inapplicable to the concrete case, the true nature of the condition is 
concealed, which is that the application of the law — although it is 
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logically possible — appears unjust or inequitable to the judge. This 
may have the effect that the judge makes use of the authorization only 
in those rather rare cases where it seems to him so evidently unjust to 
reject the plaintiff’s claim that he feels himself compelled to believe 
such a decision incompatible with the intentions of the legislator. Then 
he reaches the conclusion; Had the legislator foreseen this rggp, he 
would have created a norm stipulating the obligation of the defendant. 
Since the legal order does not yet contain this norm, it is not applicable 
to the concrete case; and since he, the judge, is obliged to decide the 
case, it is this case for which he is authorized to act as a legislator. The 
theory of gaps in law — it is true — is a fiction; since it is always logi- 
cally possible, although sometimes inadequate, to apply the legal order 
existing at the moment of the judicial decision. But the sanctioning of 
this fictitious theory by the legislator has the desired effect of restricting 
considerably the authorization of the judge to act as a legislator and 
that means, in the cases under consideration, to issue an individual norm 
with retroactive force. 

G. General Norms Created by Judicial Acts 
a. Precedents 

The judicial decision may also create a general norm. The decision 
may have binding force not only for the case at hand but also for other 
similar cases which the courts may have to decide. A judicial decision 
may have the character of a precedent, i.e., of a decision binding upon 
the future decision of all similar cases. It can, however, have the char- 
acter of a precedent only if it is not the application of a preexisting 
general norm of substantive law, if the court acted as a legislator. The 
decision of a couft in a~con crete case assumes the character of a prece- 
dent binding upon the future decision of all similar cases by a generaliza- 
tion of the individual norm created by the first decision. It is the bind- 
ing force of the general norm thus obtained which is the essence of a 
so-called precedent. Only on the basis of this general norm is it possible 
to establish that other cases are “similar” to the first case, the decision 
of which is considered to be the “precedent,” and that, consequently, 
these other cases have to be decided in the same way. The generd norm 
may be formulated by the court itsdf which created the precedent. Or 
it may be left to eveiy court bound by the precedent to derive the gen- 
eral norm from it, whenever a pertinent case arises. 

The law-creating function of the courts is especially manifest when 
the judicial decision has the character of a precedent, and that means 
when the judicial decision creates a general norm. Where the courts are 
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entitled not only to apply prefeisting substantive law in tbeir dedsidns, 
but also to create new law for concrete cases, there is a comprehen^le 
inclination to ^ve these judicial decisions the character of precedents. 
Within such a legal system, courts are legislative organs in exactly ttip 
same sense as the organ which is called the legislator in the narrower 
and ordinary sense of the term. Courts are creators of general 1^1 
norms. 

W'e have spoken here of general norms which originate in a single 
decision of a court. This kind of law-creation must be clearly distin- 
guished from the creation of general norms through permanent practice 
of the courts, i.e., through custom. 

b. “All the Law is Judge-made Law” 

I. The Doctrine of J. C. Gray 

Our analysis of the judicial function shows that the view according 
to which the courts merely apply law is not borne out by the facts. The 
opposite view, however — that there is no law existing before the 
judicial decision and that all law is created by the courts — is equally 
false. This view is held by one of the most important American legd 
theorists, John Chipman Gray. “The Law of the State,” he writes, 
“or of any organized body of men is composed of the rules which the 
courts, that is, the judicial organs of that body, lay down for the deter- 
mination of legal rights and duties.”* He says further: “the body of 
rules that they lay down is not the expression of preexisting Law, but 
the Law itself”; f ^"d he stresses: “that the fact that the courts apply 
rules is what makes them Law, that there is no mysterious entity ‘the 
Law’ apart from these rules, and that the judges are rather the creators 
than the discoverers of the Law.” $ “It has been some ■ nes said that 
the Law is composed of two parts — legislative law and judge-made law, 
but, in truth, all the Law is judge-made Law.” § To prove his theory. 
Gray cites this example: “Henry Pitt has built a reservoir on his land, 
and has filled it with water; and without any negligence on his part, 
either in the care or construction of his reservoir, it bursts, and the 
water, pouring forth, floods and damages the land of Pitt’s neighbor, 
Thomas Underhill. Has Underhill a right to recover compensation from 
Pitt?” II Gray presumes that “there is no statute, no decision, no custom 

* Gkay, The Nature and Sources or the Law (zd ed. 1937) 84. 
t Gray, Nature and Sources or tee Law 96 
t Gray, Nature and Sources or the Law 121. 

S Gray, Nature and Sources or the Law, 125. 

II Gray, Nature and Sources or the Imw 96. 
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on the subject” in the State by whose courts the case is to be settled 
(Nevada). Nevertheless, “the court has to decide the case somehow.” 
And when the court decides the case, it cannot take guidance from any 
preexisting norm: “To say that on this subject there was really Law 
existing in Nevada, seems only to show how strong a root legal fictions 
can strike into our mental processes.” * 

2. No Judicial Decision without Preexisting Law 

First of all. Gray overlooks the fact that the court may decide the 
case in two different ways. It may reject Underhill’s suit, his claim to 
recover compensation from Pitt, on the ground that according to positive 
law Pitt is not legally obligated to repair the damage caused by the 
bursting of the reservoir, that Nevada’s law does not contain any norm 
justifying Underhill’s claim. In this case, the court undoubtedly ap- 
plies the preexisting substantive law of Nevada. The situation is the 
same as if Underhill had raised an absolutely unreasonable claim, for 
instance that Pitt shall pay $5,000 to Underhill because Pitt has mar- 
ried Underhill’s daughter. Without doubt, the court would apply 
Nevada’s law if it rejected such a claim as unfounded. The law is ap- 
plied not only by a judicial decision by which the accused is condemned, 
or the court finds for the plaintiff according to the prevailing legal 
order, but also by a judicial decision by which the accused is acquitted, 
or the court finds against the plaintiff according to the prevailing legal 
order. Application of law can take place not only in a positive but also 
in a negative sense, not only by the law-applying organ’s ordering and 
executing a sanction but also by this organ’s refusing to order or ex- 
ecute a sanction. 

But the court of Nevada may decide the case of Pitt’s reservoir in a 
different way: It may find for the plaintiff. This presupposes, however, 
that the court is authorized by the law of Nevada, not only to apply 
preexistent general norms of substantive law, but also to change this 
law under certain circumstances, namely, if the obligation of the de- 
fendant claimed by the plaintiff is not stipulated by a preexistent gen- 
eral norm and the court considers the lack of such a norm unsatisfactory. 
Preexisting law must authorize the court to go beyond the given sub- 
stantive law. The court would therefore apply in this case, too, pre- 
existing law. Gray is wrong when he assumes “that on this subject [the 
case under discussion] there was really no law existing in Nevada.” 
There must be law existing in Nevada on this subject in order that the 
case can be decided by a court of Nevada. Only in applying the law of 


* Gbay, Nature and Sources of tbe Law 98. 
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Nevada does the court act as a court of Nevada. The court always ap- 
plies preexisting law, but the law it applies may not be substantive, but 
adjective law. The court may apply only those general norms which 
determine its own existence and procedure, the general norms which 
confer upon certain individuals the legal capacity to act as a court of a 
certain State. Only as far as the individuals whom Underhill asks to 
settle his dispute with Pitt apply such preexisting norms of adjective law 
do they function as a “court” and has their decision the binding force 
of law. 

Gray himself says: “Is the power of the judges then absolute? . . . 
Not so; the judges are but organs of the State; they have only such 
power as the organization of the State gives them.” * “The organization 
of the State” can only mean the legal order, the constitution and the 
legal norms created on the basis of the constitution, the law existing at 
the moment the judge has to decide a concrete case. Gray thinks that 
“what the organization is, is determined by the wills of the real rulers 
of the State.” But in another context he says: “To determine who are 
the real rulers of a political society is well-nigh an impossible task — 
for Jurisprudence a well-nigh insoluble problem.” “The real rulers of a 
political society are undiscoverable.” f If the organization of the State 
were actually the will of unknown and undiscoverable individuals, then 
the organization of the State itself would be unknown and undiscoverable. 
But the organization of the State is actually known. It is the "valid,” 
and that means also the efficacious, constitution, it is the valid norms 
created on the basis of the constitution, and that means the system of 
norms which, on the whole, is efficacious. The “real” rulers are the 
organs by whose acts norms are created which, by and large, are effica- 
cious. Since the efficacy of the legal order is a condition of the validity 
of its norms, there cannot be any essential difference between the “real” 
and the legal ruler of the State. What individuals influence those who 
create valid norms of the legal order constituting the State may be un- 
known and undiscoverable. But it is also without juristic interest. 

3. Only Law can be “Source” of Law 

The case of Underhill v. Pitt only shows that sometimes the courts 
may have to apply merely adjective law. But mostly there is some 
preexisting substantive law, too. When Gray unconditionally states that 
there is “no law previous to the judicial decision,” he can do so only 
because he does not regard the general norms of substantive or adjective 


* Gray, Nature and Sources of the Law 121. 
t Gray, Nature and Sources op the Law 79. 
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law which determine the judicial decisions as “law” but only as “sources 
of law.” He asks: “From what sources does the State or other com- 
munity direct its judges to obtain the Law?” * These sources of law 
are, according to Gray, statutes, judicial precedents, opinions of experts, 
customs, and principles of morality. He fails to distinguish between 
sources which have a legally binding force, and sources which do not. 
Of statutes, he says: “The State requires that the acts of its legislative 
organ shall bind the courts, and so far as they go, shall be paramount to 
all other sources.” He stresses that “legislative acts, statutes, are to be 
dealt with as sources of Law, and not as part of the Law itself.” And he 
applies the same distinction to all the other phenomena he designates as 
sources of law. By ignoring the difference between legislation, judicial 
precedents, and legal customs on one hand, and the opinions of experts 
and principles of morality on the other hand, by ignoring that the former 
are legally binding, the latter legally not binding. Gray does not see that 
these “sources of law” which are legally binding, are legal norms, are 
really law. He overlooks the fact that, if the law-applying organs are 
legally bound by these so-called “sources,” what he denotes by the fig- 
urative e.xpression “source of law” is only one stage in the process of 
law-creation, one of the manifestations of law. Gray is right in main- 
taining against traditional doctrine that the courts create law. But he 
errs in his belief that law is created only by the courts. Especially if one 
realizes the dynamic relationship between judicial decision and legisla- 
tion, it becomes impossible to explain why only the one but not the other 
should represent law. Gray’s thesis means the first step towards a deeper 
understanding of the structure of law. The next step must lead to the 
insight into the hierarchical structure of the legal order. 

H. Conflicts between Norms of Different Stages 

a. Concordance or Discordance between the Judicial Decision and the 
General Norm to be Applied by the Decision 

Gray’s contention that law consists only in the judicial decision is 
based also on the following consideration: “Rules of conduct laid down 
and applied by the courts of a country are coterminous with the Law of 
that country, and as the first change, so does the latter along with them. 
Bishop Hoadly has said: ‘Whoever bath an absolute authority to in- 
terpret any written or spoken laws, it is he who is truly the Law-giver to 
all intents and purposes, and not the person who first wrote or spoke 
them’ ; a fortiori, whoever hath an absolute authority not only to inter- 


* Gray, Nature and Sources of the Law 123!. 
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pret the Law, but to say what the Law is, is truly the Law-giver.” * In 
accordance with Bishop Hoadly's view. Gray tries to show that even the 
statute applied by the court is really a judge-made law. “The shape in 
which a statute is imposed on the community as a guide for conduct is 
that statute as interpreted by the courts. The courts put life into the dead 
words of the statute.” t It is difficult to understand why the words of a 
statute which, according to its meaning, is binding upon the courts should 
be dead, whereas the words of a judicial decision which, according to its 
meaning, is binding upon the parties should be IKung. The problem 
is not: why the statute is dead and the judicial decision is living; 
here we are in fact faced with a problem which, generally speaking, 
comes to this: The higher norm, the statute or a norm of customary law, 
determines, to a greater or lesser extent, the creation and the contents 
of the lower norm of the judicial decision. The lower norm belongs, to- 
gether with the higher norm, to the same legal order only insofar as the 
former corresponds to the latter. But, who shall decide whether the 
lower norm corresponds to the higher, whether the individual norm of 
the judicial decision corresponds to the general norms of statutory and 
customary law? Only an organ that has to apply the higher norm can 
form such a decision. Just as the existence of a fact to which a legal 
norm attaches certain consequences can be ascertained only by an organ 
in a certain procedure {both determined by the legal order) , the question 
whether a lower norm corresponds to a higher norm can be decided only 
by an organ in a certain procedure (both determined by the legal order). 
The opinion of any other individual is legally irrelevant. The decision 
of the question whether a lower norm corresponds to a higher implies the 
application rf the higher norm. If plaintiff or defendant believes that the 
decision of the court does not correspond to the general norms of statu- 
tory or customary law, which the court has to apply in his case, he may 
appeal to another higher court. This court has the power to annul the 
lower court’s decision or to replace it by another decision which — ac- 
cording to the opinion of the higher court — corresponds to the general 
norm which has to be applied in the given case. This is the typical proc- 
ess by which the legal order endeavors to guarantee the legality of judi- 
cial decisions. But this process cannot be continued indennitely; there 
must be an end to it, because there must be an end of the dispute be- 
tween the parties. There must exist a court of last resort, entitled to give 
a final decision of the dispute, an authority whose decision cannot be 
annulled or changed any more. With this decision, the case becomes 
res judkata. 

* Gray, Nature and Sousces of the Law im. 

t Gray, Nature and Sources of the Law 125. 
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There can, therefore, never exist any absolute guarantee that the lower 
norm corresponds to the higher norm. The possibility that the lower 
norm does not correspond to the higher norm which determines the 
former’s creation and content, especially that the lower norm has an- 
other content than the one prescribed by the higher norm, is not at all 
excluded. But as soon as the case has become a res judicata, the opinion 
that the individual norm of the decision does not correspond to the gen- 
eral norm which has to be applied by it, is without juristic importance. 
The law-applying organ has either, authorized by the legal order, cre- 
ated new substantive law; or it has, according to its own assertion, ap- 
plied preexisting substantive law. In the latter case, the assertion of the 
court of last resort is decisive. For it is the court of last resort which 
alone is competent to interpret in a definitive and authentic manner the 
general norms to be applied to the concrete case. From a juristic point 
of view, there cannot occur any contradiction between a judicial decision 
with force of law and the statutory and customary law which shall be 
applied in the decision. The decision of a court of last resort cannot be 
considered to be illegal as long as it has to be considered as a court 
decision at all. It is a fact that the question whether there exists a 
general norm which has to be applied by the court and what the content 
of this norm is can legally be answered only by this court (if it is a court 
of last resort) ; but this fact does not justify the assumption that there 
exist no general legal norms determining the decisions of the courts, that 
law consists only of court decisions. 

b. Concordance or Discordance between Statute and Constitution 
{The Unconstitutional Statute) 

The problem of a possible conflict between higher and lower norm 
arises, not only with respect to the relation between statute (or cus- 
tomary law) and judicial decision, but also with respect to the relation 
between constitution and statute. It is the problem of the unconstitu- 
tional statute. The usual saying that an “unconstitutional statute” is 
invalid (void), is a meaningless statement, since an invalid statute is no 
statute at all. A non-valid norm is a non-existing norm, is legally a non- 
entity. The expression “unconstitutional statute,” applied to a statute 
which is considered to be valid, is a contradiction in terms. For if the 
statute is valid it can be valid only because it corresponds to the con- 
stitution; it cannot be valid if it contradicts the constitution. The only 
reason for the validity of a statute is that it has been created in a way 
provided for by the constitution. What is meant by the expression is, 
however, that a statute, according to the constitution, may for a special 
reason be annulled in another than the ordinary way. Ordinai^y, a 
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statute is annulled by another statute, according to the principle lex 
posterior derogat priori] or a statute is annulled by a contrary rule of 
customary law, by so-called desuetudo. If the constitution prescribes a 
certain procedure to be observed in the enactment of statutes and if it 
also lays down certain provisions with regard to their contents, it must 
foresee the possibility that sometimes the legislator may not follow these 
prescriptions. The constitution may then designate the organ that has 
to decide whether or not the prescriptions regulating the legislative func- 
tion were observed. If this organ is different from the legislative organ, 
it forms an authority above the legislator, a thing that might be politi- 
cally undesirable, especially if this organ has the power to annul a statute 
which it considers to be unconstitutional. If no organ different from the 
legislative is called upon to inquire into the constitutionality of statutes, 
the question whether or not a statute is constitutional has to be decided 
only and exclusively by the legislative organ itself. Then, everything 
that is passed by the legislative organ as a statute has to be accepted as 
a statute in the sense of the constitution. In this case, no statute enacted 
by the legislative organ can be considered to be “unconstitutional.” 

This situation may also be described in the following terms: The pro- 
visions of the constitution concerning the procedure of legislation and 
the contents of future statutes do not mean that laws can be created only 
in the way decreed and only with the import prescribed by the constitu- 
tion. The constitution entitles the legislator to create statutes also in 
another way and also with another content. The constitution authorizes 
the legislator, instead of the constitution, to determine the procedure of 
legislation and the contents of the laws, provided that the legislator 
deems it desirable not to apply the positive provisions of the constitution. 
Just as the courts may be authorized, under certain circumstances, not 
to apply the existing statutory or customary law but to act as legislator 
and to create new law, so the ordinary legislator may be authorized, 
under certain circumstances, to act as constitutional V ;:islator. If a 
statute enacted by the legislative organ is considered to be valid although 
it has been created in another way or has another content than pre- 
scribed by the constitution, we must assume that the prescriptions of the 
constitution concerning legislation have an alternative character. The 
legislator is entitled by the constitution either to apply the norms laid 
down directly in the constitution or to apply other norms which he him- 
self may decide upon. Otherwise, a statute whose creation or contents 
did not conform with the prescriptions directly laid down in the con- 
stitution could not be regarded as valid. 
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c. Guarantees of the Constitution 

I. Abrogation of the “Unconstitutional” Statute 

The application of the constitutional rules concerning legislation can 
be effectively guaranteed only if an organ other than the legislative body 
is entrusted with the task of testing whether a law is constitutional, and 
of annulling it if — according to the opinion of this organ — it is “un- 
constitutional.” There may be a special organ established for this 
purpose, for instance, a special court, a so-called “constitutional court”; 
or the control of the constitutionality of statutes, the so-called “judicial 
review,” may be conferred upon the ordinary courts, and especially upon 
the supreme court. The controlling organ may be able to abolish com- 
pletely the “unconstitutional” statute so that it cannot be applied by 
any other organ. If an ordinary court is competent to test the constitu- 
tionality of a statute, it may be entitled only to refuse to apply it in the 
concrete case when it considers the statute to be unconstitutional, while 
other organs remain obliged to apply the statute. As long as a statute 
has not been annulled, it is “constitutional” and not “unconstitutional,” 
in the sense that it contradicts the constitution. It is then the will of the 
constitution that this statute shall also be valid. But the constitution 
intends the statute to be valid only as long as it has not been annulled 
by the competent organ. The so-called “unconstitutional” law is not 
void ab initio, it is only voidable; it can be annulled for special reasons. 
These reasons are that the legislative organ has created the statute in 
another way, or has given it another content, than directly prescribed 
by the constitution. The legislator, it is true, is authorized to do so; he 
is entitled not to apply the direct prescriptions of the constitution in a 
concrete case. The constitution, however, gives the preference to the 
first of the two possibilities over the second one. This preference is 
manifested in the fact that a statute which comes into force in the second 
way can be annulled not only — as a so-called “constitutional” statute 
— by an act of the legislative organ, but also by an act of the organ 
diSerent from the legislator, entrusted with the judicial review of the 
statute.* 


2 . Personal Responsibility of the Organ 

The same preference may also find other expressions. If a statute — 
with respect to the procedure of its creation, or its contents — departs 
from what the constitution directly prescribes, the constitution may omit 

*Cf. my article Judidtd Review of Legislation: A Comparative Study of the 
Austrian and the American Constitution (1942) 4 J. of Politics 183-200. 
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to authorize another organ than the legislator to annul this statute for 
this reason, but the constitution may provide that certain organs which 
have participated in the creation of the so-called “unconstitutional” 
statute, for instance, the chief of State who has promulgated the statute 
or the cabinet minister who has countersigned the promulgation, may be 
made responsible and punished for this. Personal responsibility of the 
norm-creating organ for the legality of the created norm is a very effica- 
cious means of guaranteeing the legality of the norm-creating procedure. 
But one makes use of this means less frequently in the relationship be- 
tween constitution and statute than in the relationship between statutes 
and the regulations (ordinances) which administrative organs have to 
issue on the basis of statutes. If the administrative organ enacts an 
illegal regulation (ordinance) it can be punished for this by a special 
organ competent to test the legality of regulations (ordinances). But 
the so-called “illegal” regulation (ordinance) can be abolished only in 
the normal way, not by the act of a special organ entrusted with the 
review of these norms. If the legal order provides only a personal 
responsibility of the norm-creating organ for the constitutionality or 
legality of the norm created by the responsible organ, and not the pos- 
sibility of annulling the so-called unconstitutional or illegal norm, then 
the act of creating an “unconstitutional” statute or an illegal regulation 
(ordinance) is a delict, because it is the condition of a sanction; but this 
delict gives rise to a valid norm. Such a state of affairs is politically un- 
desirable, it is true; and ordinarily the legal order makes it possible to 
annul a norm created by an illegal act. As a matter of fact, however, it 
sometimes occurs that the legal order fails to make such provisions. Ap- 
parently, then, the legal order authorizes the norm-creating organ to 
create lower norms, not only in the way directly determined by the 
higher norm, but also in another way which the orr'n competent to 
create norms may choose itself. The legal order, it i • .rue, tries to pre- 
vent the creation of norms in this second way by attaching a sanction 
to it. If, however, the responsible organ chooses this way, it is liable to 
a sanction, but it creates law. Ex injuria jus oritur. The contrary thesis. 
Ex injuria jus non oritur, is a rule not without important exceptions. 
Theft may give rise to ownership, revolution may create a new consti- 
tution. A norm-creating act may — exceptionally — have the character 
of a delict. 

d. Res Judicata {Force of Law) 

The relation between the statute or a general norm of customary law 
and a judicial decision may be interpreted in the same manner. The 
judicial decision creates an individual norm which is to be considered as 
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valid, and therefore legal, as long as it has not been annulled, in the 
manner prescribed by law, because of its “illegality” ascertained by the 
competent organ. The law not only decrees that the court shall observe 
a certain procedure in arriving at its decision and that the decision has 
to have a certain content; the law also prescribes that a judicial decision 
which does not conform to these direct stipulations shall remain in force 
until it has been abolished by the decision of another court in a certain 
procedure, because of its being “illegal.” This is the ordinary way of 
annulling a judicial decision, whereas a statute because of its “uncon- 
stitutionality” is not annulled in the ordinary way, i.e., by another 
statute, but in an extra-ordinary way, namely in the way of judicial 
review. If this procedure is exhausted, or if no such procedure has been 
provided, then there is res judicata. In relation to the higher norm, the 
lower norm possesses the force of law. Thus, the determination of the 
lower norm by the higher norm has, in the relation between the indi- 
vidual norm of the judicial decision and the general norm of statutory 
or customary law determining this decision, the character of an alter- 
native prescription. If the judicial decision which is the lower norm 
corresponds to the first one of the two alternatives which the higher 
norm presents, and that means: if the organ — namely a higher court — 
competent to test the conformity of the lower to the higher norm does 
not find the former illegal, or if no test of the legality of the lower norm 
is provided, the latter (the judicial decision) has — so to speak — full 
validity, and that means, that it cannot be annulled. If it corresponds to 
the second alternative it has — so to speak — only a restricted validity, 
and that means that it can, for tliis reason, be annulled by the special act 
of an organ normally different from the organ which created the lower 
norm and competent to test the conformity of the lower to the higher 
norm. There is no third possibility: a rule that cannot be annulled in 
this way must be either a fully valid norm or no norm at all. 

e. Nullity and Annullahility 

The general principle which is at the basis of this view may be formu- 
lated in the following way: a legal norm is always valid, it cannot be nul, 
but it can be annulled. There are, however, different degrees of annulla- 
bility. The legal order may authorize a special organ to declare a norin 
nul, that means, to annul the norm with retroactive force, so that the 
legal effects, previously produced by the norm, may be abolished. This 
is usually — but not correctly — characterized by the statement that 
the norm was void ab initio or has been declared “nul and void.” The 
“declaration” in question has, however, not a declaratory but a con- 
stitutive character. Without tUs declaration of the competent organ the 
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norm cannot be considered to be void. The legai order may authorize 
not only a special organ but e\-er}- subject to declare a legal norm, that 
is to say, something that presents itsdf as a legal norm, as no legal norm 
at all; and that means; the legal order may authorize every subject to 
annul a legal norm even Triih retroactive force. Itnat is usually called 
nullity is only the highest degree of annuilabilitju the fact that evert’ 
subject, and not only a special organ, is authorized to annul the norm.* 

In modern national lavr, nuliitt’, as the highest degree of annullahllity, 
is practically excluded. A status where evert’body is authorized to de- 
clare evert’ norm, that is to say, evert-lhing which presents itself as a 
norm, as nul, is almost a status of anarchy. It is characteristic of a 
primitive legal order which does not inslifute special organs competent 
to crKite and to apply the law. Such a primitive, and that means com- 
pletely decentralized, legal order is the general international latv. Here 
every subject, or more correctly, evert’ Slate, is competent to decide 
whether in a given case a norm, that is to say something which presents 
itself as a norm, is valid or not. This is, of course, a very unsatisfactorj’ 
situation. Modern national law which has the character of a relatively 
centralized order, or. what amounts to the same thing, is statal law, 
reserves the competence to declare a norm as nul, that is to annul a legal 
norm, for special organs. IMrat is practically possible within a national 
legal order is, at most, that everybody is authorized to consider a 
legal norm as nul, but at the risk that his conduct, if contrarv- to the 
norm, might be considered by the competent organ to be a delict, pro- 
vided the competent organ does not confirm the subject’s opinion as to 
the invalidity of the norm. 

That does not mean that everything which presents itself as a norm 
is legally a norm, though an annullable norm. There are, it is true, cases 
where something which presents itself as a norm is no norm at all, is nul 
ab initio, cases of absolute nullity characterized by the fact that no legal 
procedure is necessarj’ to annul them. These cases, however, lie bet’ond 
the legal system. 

What is the difference between an annullable norm and something 
which presents itself as a norm but which is no norm at all, nul ab initicJ 
Under what conditions is something which presents itself as a norm nul 

*The void ab initio theory is not generally accepted. Cf. for instance Chief 
Justice Hughes in Chicot County Drmnage District v. Baxter State Bank, 308 TJJS. 
371 11940) . The best formulation of the problem is to be found in Wellington et al. 
Petitioners, 16 Pick. 87 (Mass., 1834), at 96: “Ferh^is, however, it may be well 
doubted whether a formal act of legislation can ever with strict legal propriety be 
said to be void; it seems more consistent with the nature of the subject, and the 
principles applicable to analogous cases, to treat it as voidable.” 
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ab initio and not a norm which has to be annulled in a legal procedure? 
Only the legal order itself could answer that question. A legal order may 
state, for instance, that something which presents itself as a norm is nul 
ab initio if this sham norm has not been issued by the competent organ, 
or has been issued by an individual who has no competence whatever to 
issue legal norms or has no quality of an organ at all. If the legal order 
should determine such conditions on which something which presents 
itself as a norm is nul ab initio so that it need not be annulled in a legal 
procedure, the legal order would still have to determine a procedure tiie 
purpose of which is to ascertain whether or not these conditions are 
fulfilled in a given case, whether or not the norm in question has really 
been issued by an incompetent organ or by an individual not competent 
to issue legal norms, etc. The decision made by the competent authority 
that something that presents itself as a norm is nul ab initio because it 
fulfills the conditions of nullity determined by the legal order, is a con- 
stitutive act; it has a definite legal effect; without and prior to this act 
the phenomenon in question cannot be considered to be “nul.” Hence the 
decision is not “declaratory,” that is to say, it is not, as it presents itself, 
a declaration of nullity; it is a true annulment, an annulment with retro- 
active force. There must be something legally existing to which this 
decision refers. Hence, the phenomenon in question cannot be something 
nul ab initio, that is to say, legally nothing. It has to be considered as a 
norm annulled with retroactive force by the decision declaring it nul 
ab initio. Just as everything King Midas touched turned into gold, 
everything to which the law refers becomes law, i.e., something legally 
existing. The case of absolute nullity lies beyond the law. 

/. No Contradiction between an Inferior and a Superior Norm 

The alternative character of the higher norm determining the lower 
norm precludes any real contradiction between the higher and the lower 
norm. A contradiction with the first of the two alternative prescriptions 
of the higher norm is no contradiction with the higher norm itself. Fur- 
ther, the contradiction between the lower norm and the first of the two 
alternatives presented by the higher norm is relevant only as established 
by the competent authority. Any other opinion concerning the existence 
of a contradiction than that of this authority is legally irrelevant. The 
competent authority establishes the legal existence of such a contradic- 
tion by annulling the lower norm. 

The “unconstitutionality” or “fllegality” of a norm which, for some 
reason or other, has to be presupposed as valid, thus means either the 
possibility of its being annulled (in the ordinary way if it is a judicial 
decision, in another than the ordinary way if it is a statute) ; or the 
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possibility of its being nul. Its nullity means the negation of its existence 
by juristic cognition. There cannot occur any contradiction between two 
norms from different levels of the legal order. The unity of the legal 
order can never be endangered by any contradiction between a higher 
and a lower norm in the hierarchy of law. 

XII. NORMATIVE AND SOCIOLOGICAL JURISPRUDENCE 

A. Sociological Jurisprudence not the only Science of Law 

The theory of law which has been presented here is a juristic theory, 
allowance being made for the tautology. It shows the law to be a system 
of valid norms. Its object is norms, general and individual. It con- 
siders facts only insofar as they are in some way or other determined by 
norms. The statements in which our theory describes its object are 
therefore not statements about what is but statements about what ought 
to be. In this sense, the theory may also be called a normative theory. 

Since about the beginning of this century, the demand for another 
theory of law has been raised. A theory is asked for which describes 
what people actually do and not what they ought to do, just as physics 
describes natural phenomena. Through observation of actual social life, 
one can and should — it is argued — obtain a system of rules that de- 
scribe the actual human behavior which presents the phenomenon of 
law. These rules are of the same kind as the laws of nature by means of 
which natural science describes its object. A sociology of law is required 
which describes law in terms of “real rules,” not of ought-rules or “paper 
rules.” This theory of law is also spoken of as “realistic jurisprudence." * 

Whether such a sociological or realistic theory of law is possible or not 
will be investigated later. But if such a theory is possible, it would still 
not be the only possible "science” of law, as many of its advocates seem 
to believe. Such a belief can only arise if one identifies science with 
natural science and considers society in general and law in particular 
merely as parts of nature. This identification is all the easier since 
modern natural science no longer interprets the connection between 
cause and effect, established in the “laws” by which this science describes 
its object, as a relation of absolute necessity but only as a. relation of 
probability. It seems that social life must^iso be subject to such laws 
of probability. However, even if it should be possible to describe the 
phenomenon of law in terms of such laws, a normative jurisprudence 

♦This is how one of the most distinguished exponents of this theory expresses 
it: Karl N. Llewellyn, A Realistic Jurisprudence — The Next Step (1930) 30 Coi. 
L. Rev. 447!. 
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aiming at a structural analysis of law as a system of valid norms is also 
both possible and indispensable. During two thousand years, this has 
been in fact the only intellectual approach to the phenomenon of law 
besides the purely historical approach; and there is no reasonable ground 
why we should deny the name of “science” to this continuous tradition 
of intellectual dealing with law. 

B. Normative Jurisprudence as Empirical and 
Descriptive Science of Law 

It is also false to characterize sociological jurisprudence as an “em- 
pirical” or “descriptive” discipline in contradistinction to normative 
jurisprudence as a “non-empirical” or “prescriptive” one. The connota- 
tion of the term “empirical” is tied up with the opposition between 
experience and metaphysics. An analytical description of positive law 
as a system of valid norms is, however, no less empirical than natural 
science restricted to a material given by experience. A theory of law 
loses its empirical character and becomes metaphysical only if it goes 
beyond positive law and makes statements about some presumed natural 
law. The theory of positive law is parallel to the empirical science of 
nature, natural-law doctrine to metaphysics. 

Like any other empirical science, normative jurisprudence describes 
its particular object. But its object is norms and not patterns of actual 
behavior. The statements by means of which it describes the norms in 
their specific connection within a legal order are not themselves norms. 
Only the law-creating authorities can issue norms. The ought-statements 
in which the theorist of law represents the norms have a merely de- 
scriptive import; they, as it were, descriptively reproduce the “ought” 
of the norms. It is of the utmost importance to distinguish clearly be- 
tween the legal norms, products of the law-creating process, which are 
the object of jurisprudence, and the statements of jurisprudence. Tra- 
ditional terminology shows a dangerous inclination to confuse them, and 
to identify law and the science of law. One often speaks of “law” when 
referring only to a certain juristic doctrine. This feature of our termi- 
nology is not without a political background; it is connected with the 
claim of jurisprudence to be recognized as a source of law — a claim 
that is characteristic of the doctrine of natural law but irreconcilable 
with the principles of legal positivism. 

The statements by which normative jurisprudence describes law are 
different from the statements by which a sociology of law describes its 
object. The former are ought-statements, the latter are is-statemehts of 
the same type as laws of nature. But there exists a certain analogy be- 
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tween the statements in which normative jurisprudence describes law 
and the laws of nature. The statements of jurisprudence are, like the 
laws of nature, general h)fpothetic statements. The difference lies in the 
sense in which the consequence is connected with the condition. A law 
of nature says that if an event A (the cause) occurs, then an event B 
(the effect) also occurs. A juristic statement, the legal rule used in a 
descriptive sense, says that if an indmdual A behaves in a certain way, 
then another individual B ought to behave in a certain other way. The 
difference between natural science and normative jurisprudence does not 
consist in the logical structure of the statements by which both sciences 
describe their respective objects, but in the specific sense of the descrip- 
tion. In the statements of natural science, the laws of nature, the con- 
dition is connected with the consequence by an “is”; in the statements 
of normative jurisprudence, the rules of law, the term used in a descrip- 
tive sense, the condition is connected wfith the consequence by an “ought.” 

In an article which is one of the earliest contributions of American 
sociological jurisprudence* Joseph W. Bingham remarked: “If we are 
to view the law as a field of study analogous to that of any science, we 
must look at it from the position of the law teacher, the law student, the 
legal investigator, or the lawyer who is engaged in searching the authori- 
ties to determine what the law is. These men are not directly acting as 
part of the machinery of government. Their study is not part of the 
external phenomena which compose the field of law. They are studying 
that field from without and therefore from the position which will give 
a wholly objective and the least confusing view.” This is exactly the 
standpoint of normative jurisprudence. Normative jurisprudence ap- 
proaches the law “from without,” too, and it tries to gain a “wholly 
objective” view of law. But juristic theory endeavors to grasp the specific 
meaning of the legal rules, which are created and applied by the organs 
of the legal community, the sense with which these rules are directed to 
the individuals whose behavior they regulate. This sense is e.xpressed by 
means of the “ought.” Bingham and other representatives of sociological 
jurisprudence believe that law can be described “from an external point 
of view” only by rules which have the same character as laws of nature. 
This is a mistake. Normative jurisprudence describes law from an 
external point of view although its statements are ought-statements. 


* Joseph VV. Bingham, What is the LawT (191a) 11 Mich. L. Rev. 10. 
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C. The Prediction of the Legal Function 

a. T. H. Huxley’s Distinction between “Law of Men” 
and Law of Nature 

Assuming that it is of the essence of causal laws to make predictions 
possible, the advocates of a sociological jurisprudence maintain that it is 
the task of the jurist to predict the behavior of the members of sdcietjr 
according to “real” rules, just as a physicist has to predict the future 
movements of a body according to a law of nature. T. H. Huxley* 
believed legal rules to be similar to laws of nature. “A law of men, ” he 
says, “tells us what we may expect society will do under certain circum- 
stances; and a law of nature tells us what we may e.xpect natural objects 
will do under certain circumstances. Each contains information addressed 
to our intelligence.” It seems doubtful whether the laws of liature really 
imply predictions of future events, instead of being merely explanations 
of present events by past ones. Such predictions are possible only under 
the scientifically unfounded presupposition that the past will repeat itself 
in the future. By a law of nature, we make a statement about our experi- 
ence, and our experience lies in the past, not in the future. This, however, 
is beside the point. As a matter of fact, we make use of the laws of nature 
which we believe we have discovered in such a way that we try to foresee 
the future, assuming that things will react in future just as they have 
reacted in the past. When characterizing the “laws of men” as statements 
about what society will do in the future, Huxley cannot have in mind the 
laws created by the legal authorities. They do not constitute information 
addressed to our intelligence but prescriptions addressed to our will. The 
statements by which normative jurisprudence describes law constitute, 
it is true, information addressed to our intelligence. But they tell us, not 
what the members of society will do, but what they ought to do — 
according to the legal norms. 

Huxley points out “that the laws of nature are not the causes of the 
order of nature, but only our way of stating as much as we have made 
out of that order. Stones do not fall to the ground in consequence of the 
law (that anything heavy falls to the ground if it is unsupported) as 
people sometimes carelessly say; but this law is a way of asserting that 
such invariably happens when heavy bodies at the surface of the earth, 
stones among the rest, are free to move.” This is correct; but Huxley is 
wrong in continuing: “The laws of nature are in fact, in this respect, 
similar to the laws which men make for the guidance of their conduct 

♦T. H. Hti?tLEY, Introductory (Science Primers, 1882), isf. 
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towards one another. There are laws about payment of taxes, and there 
are laws against stealing and murder. But the law is not the cause of 
man’s paying his taxes, nor is it the cause of his abstaining from theft 
and murder. The law is simply a statement of what will happen to a 
man if he does not pay his taxes, and if he commits theft or murder.” 
Huxley confuses the law as legal norm and the rule of law using the term 
in a descriptive sense. If the legal norm, enacted by the legislator, pro- 
vides sanctions, and if such a “law” becomes the content of man’s con- 
sciousness, it can very well become a motive of his behavior and hence 
a cause of his paying his taxes or his abstaining from theft and murder. 
A legislator enacts norms only because he believes that these norms, as 
motives in the mind of men, are capable of inducing the latter to the 
behavior desired by the legislator.* 

b. 0. W. Holmes' and B. N. Cardoza’s Concept of 
Jurisprudence as Prophecy 

Justice Oliver Wendell Holmes , too, considers it as the task of juris- 
prudence to predict what the organs of society, especially the courts, will 
do. In the famous article, “The Path of the Law,” he explains: “People 
want to know under what circumstances and how far they will run the 
risk of coming agamst what is so much stronger than themselves, and 
hence it becomes a business to find out when this danger is to be feared. 
The object of our study, then, is prediction, the prediction of the inci- 
dence of the public force through the instrumentality of the courts.” t 
Accordingly, his definition of law, which is truly a definition of the 
science of law, is: “The prophecies of what the courts will do in fact, and 
nothing more pretentious, are what I mean by the law.” J In conformity 
with this view, he defines the concepts of duty and right in the following 
way: “The primary rights and duties with which jurisprudence busies 
itself again are nothing but prophecies.” § “A legal duty so called is 
nothing but a prediction what if a man does or omits certai:i things he 
will be made to suffer in this or that way by judgment of the court; and 
so of a legal right.” || “The duty to keep a contract at common law 
means a prediction that you must pay damages if you do not keep it — 

* W. A. Robson-, Civilisation and ths Gbowtb or Law (193S) 339; “Juridical 
laws . . . presuppose a voluntary element in the activities to whi(^ they relate 
and are to some extent designed for the express purpose of producing in the real 
world relations which would not otherwise exist.” 

t O. W. Holmes, Collected Legal Fabers (1920) 167. 
t Holmes, Collected Legal Papers 173. 

S Holmes, Collected Legal Papers 168. 

II Holmes, Collected Legal Papers 169. 
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and nothing else.” * * * § Justice B. N. Cardozo advocates the same view. 
He says: “What permits us to say that the principles are law is the force 
or persuasiveness of the prediction that they will or ought to be ap- 
plied.” t “We shall unite in viewing as law that body of principle and 
dogma which with a reasonable measure of probability may be predicted 
as the basis for judgment in pending or in future controversies. When 
the prediction reaches a high degree of certainty or assurance, we speak 
of the law as settled, though, no matter how great the apparent settle- 
ment, the possibility of error in the prediction is always present. When 
the prediction does not reach so high a standard, we speak of the law as 
doubtful or uncertain.” f Cardozo agrees with Wu’s statement: “Psy- 
chologically law is a science of prediction par excellence." § To the 
question: “Why do we declare that a certain rule is a rule of law?” 
Cardozo answers: “We do so because the observation of recorded in- 
stances . . . induces a belief which has the certainty of conviction that 
the rule will be acted on as law by the agencies of government.” And he 
adds: “As in the process of nature, we give the name of law to uni- 
formity of succession.” |( Cardozo considers, like Huxley, the rule of 
law as a kind of law of nature. 

D. The Specific Meaning of a Jtoistic Statement 

It can easily be shown that the meaning jurists attach to the concepts 
of legal duty and legal right is not a prediction of the future behavior of 
the courts. The fact that a court orders a certain sanction against an 
individual accused of a certain delict depends upon various circum- 
stances, but especially upon the ability of the court to establish that the 
individual has committed the delict. If at all, the decision of the court 
can be predicted only with a certain degree of probability. Now it may 
happen, for example, that somebody commits a murder in a way that 
makes it highly improbable that a court would be able to establish his 
guilt. If the accused person, according to Justice Holmes’ definition of 
the law, consults a lawyer about “what the courts will do in fact,” the 
lawyer would have to tell the murderer: “It is improbable that the court 
will condemn you; it is very probable that the court will acquit you.” 

* Holmes, Collected Legal Papers 175. 

t Benjamin N. Cardozo, The Growth op the Law (i9a4) 43. Only the state- 
ment that a principle “will” be applied, not the statement that it “ought" to be 
applied, is a prediction. 

t Cumozo, Growth op the Law 44. 

§ John C. H. Wu, The Juristic Philosophy of Mr. Justice Holmes (1923) ai 
Mich. L. Rev. 323 at 530. 

II Cardozo, Growth op the Law 40. 
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But would this statement be equivalent to the statement: “There was 
no legal duty for you not to murder”? Certainly not. The significance 
of the statement: “A is legally obliged to certain behavior,” is not “It is 
probable that a court will enact a sanction against A,” but: “If a court 
establishes that A has behaved in the opposite way, then it ought to order 
a sanction against A.” Only if tlie lawyer gives the murderer an answer 
of this kind does he give legal information. The existence of a duty is 
the legal necessity, not the factual probability, of a sanction. Likewise, 
right means the legal possibility of causing a sanction, not the probability 
that one will cause it. 

E. No Prediction of the Legislative Function 

Holmes’ definition of law as “the prophecies of what the courts will do 
in fact” is scarcely adequate in those cases where a court acts as a legis- 
lator -and creates substantive law for the case at hand without being 
bound by any pree-visting substantive law. To predict with a reasonable 
degree of probability what a court will do when acting as a legislator is 
as impossible as to predict with a reasonable degree of probability what 
laws a legislative body will pass. Cardozo tries to interpret this case as 
one where prediction reaches only a very low degree of probability. He 
says: “Farther down” — than the point where prediction does not even 
reach a standard to speak of doubtful law — “is the vanishing point 
where law does not exist, and must be brought into being, if at all, by an 
act of free creation.” * However, law which came into being by an act 
of “free creation” is law too, although it is evidently an unpredictable 
law. This law, too, is an object of the science of law, and a very im- 
portant, if not the most important one, since almost all the general rules 
of statutory and customary law, and a remarkable part of the judge-made 
law are products of “free creation” and hence unpredictable. Only if one 
restricts his view of law to the ordinary activity of the courts, and that 
means to their law-applying function, may one be led to define the 
science of law — not the “law” — as a “science of prediction.” 

F. The Law not a System of Doctrines (Theorems) 

Clearly the preexisting rules which the courts apply in their decisions 
are not “prophecies of what the courts will do in fact.” The rule which 
a judge applies in a concrete case does not tell the judge how he actually 
will decide, but how he ought to decide. The judge does not turn to law 
for an answer to the question what he actually will do, but for an answer 


* Cardozo, Growth of the Law 40. 
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to the question what he ought to do. The subjective meaning of a rule 
to which an individual wishes to conform his behavior, which he feels 
obliged to apply or to obey, can be only an “ought,” cannot be an “is.” 
A rule which states that something is, or will be, has nothing to say to 
an individual who wishes to know how he ought to behave. A rule ex- 
pressing how the individuals subjected to the legal order customarily 
behave, or how the courts predominantly decide disputes, would not give 
the individual or the judge the information he is asking for. The op- 
posite may seem to be the case only because consciously or unconsciously' 
one presumes that one ought to behave as people customarily behave, 
that a court ought to decide as courts usually decide, because one pre- 
supposes a norm which institutes custom as a law-creating fact. It is 
this norm which the court applies or obeys when it wishes to know how 
people customarily behave or how courts usually decide. The law qf 
nature: “If a body is heated, it expands,” cannot be “applied” or 
“obeyed.” Only the prescription can be “applied” or “obeyed” thktvif 
you wish to expand a body you must heat it. A technical prescrlpliion 
can be applied or obeyed, not a doctrine of natural science. The law 
which courts apply is no scientific treatise describing and explaining 
actual facts. It is not a system of theorems which are the product of 
scientific cognition, but a set of prescriptions regulating the behavior of 
the subjects and organs of the legal community, a system of norms which 
are products of acts of will. This is the sense with which law is directed 
to courts. It is this sense which normative jurisprudence represents. 

G. The Difference Between the Statements of a Normative 

AND OF A SOCIOLOGICAI, JURISPRUDENCE 

In order to predict what the courts will do, a sociological jurisprudence 
would have to study the actual behavior of the courts in order to obtain 
the “real” rules which actually determine the behavior of the courts. 
A priori it seems to be quite possible that these general rules, abstracted 
by sociology from the actual behavior of the courts, may be very different 
from the general norms created by legislation and custom, represented 
by normative jurisprudence in ought-statements; different not only with 
respect to the sense of the statements but also with respect to their 
contents. It may be that, according to the “real” rules established by 
sociology, the courts show a behavior totally different from that one 
which they ought to show according to the “paper” rules represented by 
normative jurisprudence. 

We cannot be assured a priori that those patterns of behavior which 
sociology shows to be actually prevailing among the courts will be identi- 
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cal with those that the legal nonns prescribe. If one were to believe the 
advocates of sociological jurisprudence, one would even have to expect 
that in certain circumstances the courts would behave quite diSerently 
from what is prescribed by the norms which, according to normative 
jurisprudence, are binding upon the courts. Such is, however, not the 
case. The reason is that normative jurisprudence asserts the validity of 
a norm, and that means its “existence,” only when that norm belongs to 
a legal order which as a whole is efficacious, i.e., when the norms of this 
order are, by and large, obeyed by the subjects of the order and, if not 
obeyed, are by and large applied by its organs. The norms which norma- 
tive jurisprudence regards as valid are norms that are ordinarily obeyed 
or applied. The rules by which sociological jurisprudence describes the 
law, the is-statements predicting what the courts will actually do under 
certain circumstances, therefore differ from the ought-statements, the 
legal rules by which normative jurisprudence describes the law, only in 
the sense in which conditions and consequences are connected. Under 
the same conditions under which, according to sociological jurisprudence, 
the courts actually behave in a certain way and probably will behave in 
the future, the courts ought to behave in the same w'ay according to 
normative jurisprudence. In the interpretation of normative jurispru- 
dence, the statement “a subject A is legally obliged to behave in a certain 
way” means that in case A does not behave in that way an organ X of 
the community ought to execute a sanction against A. As interpreted by 
sociological jurisprudence, the statement “A is obliged to behave in a 
certain way” signifies that in case A does not behave in this way an 
organ X of the community will probably execute a sanction against A. 
However, normative jurisprudence assumes that an organ ought to exe- 
cute a sanction only if the norm prescribing the sanction belongs to an 
efficacious legal order. The norm’s belonging to an efficacious legal order 
in turn implies the probability of the organ’s actually applying the sanc- 
tion. 

The statement “a subject A has a right to demand certain behavior 
from another subject B” by normative jurisprudence is interpreted to 
mean that, in case B fails to observe the behavior in question, and A 
brings a suit against B, an organ X of the community ought to execute a 
sanction against B (or, that the subject A has the legal possibility of 
putting into motion the legal procedure leading to a sanction against B). 
In the translation of sociological jurisprudence, the juristic statement “a 
subject A has a right to demand certain behavior from another subject B” 
means that there exists a certain probability that an organ X of the com- 
munity will execute a sanction against B, upon a suit of A, in case B does 
not observe the behavior in question (or, that the subject A has a factual 
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possibility of putting into motion the coercive machinery of the State 
against B). Again, however, normative jurisprudence maintains that A 
has the legal possibility of putting into motion a sanction against B, only 
if A has the factual possibility of so doing. This is the unavoidable con- 
sequence of the fact that a legal order is accepted as valid by normative 
jurisprudence only if the order is efficacious as a whole, i.e., only if there 
exists a certain degree of probability that the sanctions stipulated by the 
order will be actually carried out under the circumstances anticipated 
by the order. 

H. Sociological Elements in Austin’s Analytical Jurisprudence 

So subtle is in fact the difference between the juristic and the socio- 
logical definitions of duty and right that we occasionally find Austin 
employing the sociological definitions without his being aware of having 
abandoned his specific juristic method. He defines the legal duty as the 
“chance” of incurring the evil of the sanction. He explains: “The greater 
the eventual evil, and the greater the chance of incurring it, the greater 
is the efficacy of the command, and the greater is the strength of the 
obligation: Or (substituting expressions exactly equivalent), the greater 
is the chance that the command will be obeyed, and that the duty will 
not be broken. But where there is the smallest chance of incurring the 
smallest evil, the e.xpression of a wish amounts to a command, and, there- 
fore, imposes a duty. The sanction, if you will, is feeble or insufficient; 
but still there is a sanc tion, and, therefore, a duty and a command.” 
This definition of the le^ral duty is in complete accordance with the re- 
quirements of sociological jurisprudence. In what is perhaps the most 
important attempt at a foundation of the sociology of law, in Max Weber, 
we find in fact definitions which agree with those of Austin’s up to the 
choice of words. Max Weber f sa3rs: “The sociological significance of 
the fact that somebody has, according to the legal order of the State, a 
legal right, is that he has a chance, actually guaranteed by a legal norm, 
of requesting the aid of a coercive machinery for the protection of certain 
(ideal or material) interests.” Max Weber has not given any sociological 
definition of the legal duty. But there is no doubt as to how his socio- 
logical translation of this concept would run. Slightly adapting the above 
definition of legal right, we obtain the following definition of an indi- 
vidual’s being legally obligated to certain behavior: “There is a chance, 
actually guaranteed by the legal order, that the coercive machinery of 

♦ I Austin, Lectures on Jurisprudence (sth ed. i88s) 90. 

t Max Weber, Wirtschapt und Gesellschaft (Grundriss der SozialSkonomik, 
III. Abt., 1922) 371. 
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the State will be put into motion against the individual in case of contrary 
behavior.” Essentially, this amounts to the same as Austin’s explanation 
that there is a “chance” of incurring the sanction threatened by the legal 
command. 


I. Predictability of the Legal Function and 
Efficacy of the Legal Order 

From the point of view of a consistently analytical jurisprudence, this 
formulation is incorrect and it departs from the other — correct — defi- 
nition given by Austin; “Obligation is liability to a sanction.” “Liability” 
signifies a legal possibility, whereas “chance” signifies a factual possi- 
bility. But the difference between the two definitions lies entirely in the 
sense in which the sanction is attached to the delict by the legal rule of 
normative jurisprudence and the “real” rule of sociological jurisprudence. 
The facts which are being connected by the two kinds of rules are exactly 
the same. What sociological jurisprudence predicts that the courts will 
decide, normative jurisprudence maintains that they ought to decide. If 
there is no preexisting norm, in the sense of normative jurisprudence, 
inasmuch as the court is entitled to create new law, and if, therefore, 
normative jurisprudence cannot tell how the courts ought to decide a 
concrete case, then sociological jurisprudence can foretell how the court 
will decide no more than it can foretell what laws the legislator will enact. 
If there exists a general norm of customary law which, in the sense of 
normative jurisprudence, determines the decision of the court, the most 
probable prediction which sociological jurisprudence can make seems to 
be that the court will decide in conformity with this general norm of 
customary law. The concept of customary law is only the normative 
translation of a rule describing how the subjects, and especially the courts, 
actually behave. If the preexisting general norm with which the decision 
of the court has to conform according to normative jurisprudence has the 
character of statutory law, two cases have to be considered: 'a) During 
the period following immediately upon the enactment of ihe statute, the 
statute is always considered valid, that means that at this moment 
normative jurisprudence maintains that the courts ought to apply the 
statute and to decide concrete cases as the statute prescribes. At this 
moment, sociological jurisprudence can hardly make another prediction 
than that the courts probably will apply the statute and decide concrete 
cases as the statute prescribes. It would hardly be possible to foresee at 
the moment of its enactment that the statute will not be applied by the 
courts. As long as the legal order as a whole retains its efficacy, as long 
as the government is able generally to obtain obedience, of all possibilities 
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the most likely seems to be that a regulation issued by the competent 
authorities will actually be carried out. Exceptions are, if not completely, 
almost precluded. Immediately after the enactment of a statute, there 
will thus be hardly any disagreement between the results of normative 
and those of sociological jurisprudence, (b) Sometimes the courts fail to 
apply a statute to which normative jurisprudence accords validity. As 
soon as a sociological consideration of the actual behavior of the judiciary 
has given us reason to believe that in the future the courts will also prob- 
ably not apply the statute, normative jurisprudence is forced to acknowl- 
edge that desuetudo has deprived the statute of its validity and that, 
therefore, the courts ought not to apply the statute. Again, there is no 
discrepancy between sociological and normative jurisprudence. 

What has here been said concerning the predictability of the judicial 
decisions holds for the function of all law-applying organs. The function 
of the legislator is, however, as already mentioned, unpredictable. It is 
unpredictable because the constitution determines the contents of future 
laws, if at all, chiefly in a negative fashion. The functions of a legal 
community are predictable only insofar as they are determined by'the 
legal order, in the sense of normative jurisprudence. What sociological 
jurisprudence is able to predict is fundamentally only the efficacy or 
non-efficacy of the legal order; its efficacy, however, is an essential con- 
dition for its validity, its non-efficacy for its non-validity, in the sense of 
normative jurisprudence. This is the reason why any discrepancy be- 
tween the results of sociological and normative jurisprudence is almost 
impossible, except as far as the sense of their statements is concerned. 
Were not the legal order, by and large, efficacious, it would not be valid 
either, in the sense of normative jurisprudence; and then, no predictions 
would be possible with respect to the functioning of the law-applying 
organs. The fact that the legal order is efficacious forms the only basis 
for possible predictions. Sociological jurisprudence cannot consider any 
other decision as probable than one normative jurisprudence declares 
lawful. 


J. Ieeelevancy of Individual Circumstances 

What a certain judge will decide in a certain concrete case depends in 
actual fact on a multitude of circumstances. To investigate them all is 
really out of the question. Disregarding the fact that today we still 
entirely lack the scientific methods for completing such an investigation, 
for other reasons also it would be impossible to submit the judge to such 
an investigation before he has announced his decision. No sociological 
jurist has ever thought of such a foolish enterprise. All the peculiarities 
of the concrete case — the character of the judge, his disposition, his 
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philosophy of life, and his physical condition — are, it is true, facts 
which are essential to a real understanding of the causal chains. But 
they are of no importance for that estimation of the probabilities as to 
the future decision of the judge in which sociological jurisprudence is 
interested. The only relevant question is, whether the judge will apply 
the law — such as it is described by normative jurisprudence, that is as 
a system of valid norms — in a concrete case. And the only prediction 
possible on the basis of our knowledge of facts is that as long as the total 
legal order is efficacious on the whole, a certain probability exists that 
the judge in quest-ion-will actually apply the valid law. If, for some 
reason or another, he fails to do so, this is no more relevant to sociological 
jurisprudence than is to physics the case where heat does not make the 
mercury in a thermometer rise because by accident the thermometer has 
been broken. 

K. Sociology of Law and Sociology of Justice 

To investigate the causes of the efficacy, by and large, of a certain 
legal order is certainly an important problem of sociology. But it can 
hardly be asserted that we are today in a position to solve it. At any 
rate, sociological jurisprudence has not so far made any attempt at an- 
swering the question with regard to any one of the existing legal orders. 
Nay, we do not even possess a description of a single legal order carried 
out according to the principles of sociological jurisprudence. What goes 
under the name of sociological jurisprudence is hardly more than meth- 
odological postulates. 

It is possible, however, to deal successfully with special sociological 
problems connected with the phenomenon of law. If we examine, e.g., 
the motives of the men who create, apply, and obey the law we find in 
their minds certain ideologies, among which the idea of justice plays an 
essential part. It is an important task to analyze critically this ideology, 
to establish a sociology of justice. The problem of ju.stice, by its very 
nature, lies beyond the borderlines of a normative jurisprudence confined 
to a theory of positive law; but the belief in justice is a proper subject 
for sociological jurisprudence; perhaps even its specific subject. For, as 
already pointed out, the results of a sociology of positive law cannot 
essentially differ from those of normative jurisprudence. 
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L. Sociological Jurisprudence Presupposes the 
Normative Concept of Law 

a. Difference between the Legal and the Illegal Act 

The value of a description of positive law in sociological terms is fur- 
ther diminished by the fact that sociology can define the phenomenon of 
law, the positive law of a particular community, only by having recourse 
to the concept of law as defined by normative jurisprudence. Sociological 
jurisprudence presupposes this concept. The object of sociological juris- 
prudence is not valid norms — which form the object of normative juris- 
prudence — but human behavior. What human behavior? Only such 
human behavior as is, somehow or other, related to “law.” What distin- 
guishes such behavior, sociologically, from behavior which falls outside 
the field of the sociology of law? An example may serve to illuminate 
the problem. Somebody receives a notice from the taxation authorities, 
requesting him to pay an income tax of $10,000, in default whereof a 
punishment is threatened. The same day, the same person receives a 
notice from the head of a notorious gang requesting him to d,eposit 
$10,000 in a designated place, failing which he will be killed, and a third 
letter in which a friend asks for a large contribution toward his support. 
In what respect does the taxation notice differ, sociologically, from the, 
blackmail letter, and both from the letter of the friend? It is obvious 
that there exist three different phenomena, not only from a juristic, but 
also from a sociological point of view, and that at least the friend’s letter 
with its effect on the receiver’s behavior is not a phenomenon which falls 
within the field of a sociology of law. 

b. Max Weber’s Definition of Sociology of Law 

The most successful attempt so far to define the object of a sociology 
of law has been made by Max Weber. He writes: “When we are con- 
cerned with ‘law’, ‘legal order’, ‘rule of law’, we must strictly observe the 
distinction between a juristic and a sociological point of view. Juris- 
prudence asks for the ideally valid legal norms. That is to say . . . what 
normative meaning shall be attached to a sentence pretending to repre- 
sent a legal norm. Sociology investigates what is actually happening in 
a society because there is a certain chance that its members believe in 
the validity of an order and adapt [orientiereni their behavior to this 
order.” * Hence, according to this definition, the object of a sociology 
of law is human behavior which the acting individual has adapted 
(^orientiert) to an order because he considers that order to be “valid”; 

* Weber, Wirtschatt xnsro Gesellschaet 368. 
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and that means, that the individual whose behavior forms the object of 
sociology of law considers the order in the same way as normative juris- 
prudence considers the law. In order to be the object of a sociology of 
law, the human behavior must be determined by the idea of a valid order. 

c. Legal and De Facto Authority 

From the point of view of normative jurisprudence, the order to pay 
taxes differs from the gangster’s threat and the request made by the 
friend by the fact that only the tax order is issued by an individual who 
is authorized by a legal order assumed to be valid. From the standpoint 
of Max Weber’s sociological jurisprudence, the difference is that the 
individual who receives the notice to pay his tax interprets this notice in 
such a way. He pays the tax considering the command to pay it as an 
act issued by an individual authorized by an order which the taxpayer 
considers to be valid. Outwardly, he may act in an identical manner 
with respect to the notice from the taxation authorities, the threat from 
the gangster band, and the letter from his friend. He may, for instance, 
pay, the required amount in all three cases. From a juristic point of view, 
there is, however, still a difference. The one payment is fulfillment of a 
legal obligation, the others are not. From a sociological point of view, a 
difference between the three cases can be maintained only by considering 
the juristic concept of law as it is, in fact, present in the minds of the 
individuals involved. Sociologically, the decisive difference between the 
three cases is the fact that the behavior of the taxpayer is determined — 
or at least accompanied — by the idea of a valid order, of norm, duty, 
authority, whereas his behavior in the other cases is not determined or 
accompanied by such an idea. If the behavior in case of the gangster 
threat is at all the object of a sociology of law, it is because i' represents 
a crime, legally determined as blackmail. The third case '’.'btless falls 
outside the field of a sociology of law, because the human behavior in 
question has no relation to the legal order as a system of norms. 

Llewellyn * explains that, from the point of view of a sociology of law, 
“authority does not refer to any efflux of a ‘normative system’ but to the 
basic situation which exists when Jones says ‘Go’ and Smith goes, as 
distinct from that in which Smith does not go; and the drive of de facto 
authority of this sort to provide itself with felt rightness or rightfulness 
is regarded, again, as a behavior drive observable among men-in-groups.” 
The “rightness or rightfulness” can be nothing but an idea which accom- 
panies the behavior of Jones and Smith. This idea, too, is “observable.” 

* K. N. Llewellyn, The Normative, the Legal, and the Law-Jobs; The Problem 
of Juristic Method (1940) 49 Yale L. J. isssf. 
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For observable is not only the external but also the internal behavior of 
individuals, their ideas and feelings which accompany their external 
behavior. The psychologist observes only the internal behavior, and 
sociology is, to a great extent, social psychology. Ideas are psychic acts 
which are distinguishable by their contents. They cannot be described 
without reference to their contents. The individuals living within the 
State have an idea of law in their minds, and this idea is — as a matter 
of fact — the idea of a body of valid norms, the idea of a normative 
system. Some of their actions are characterized by the fact that they 
are caused or accompanied by ideas the contents of which is the law as a 
normative system. Sociological jurisprudence cannot describe the dif- 
ference e.'dsting between the behavior of Smith in case he considers Jones 
to be a gangster, without referring to the contents of certain ideas which 
accompany the behavior of Smith. The difference of his behavior in the 
two senses consists essentially in the difference which exists between the 
contents of the ideas accompanying Smith’s behavior. In the oiie -e^^ 
Smith interprets the command issued by Jones as the act of an aifthbrity _ 
authorized by the normative system of positive law, in the other casei;’^ 
interprets Jones’ command according to the normative system of positive 
law as a crime. In the third case, he does not refer Jones’ request td the 
legal order at all. It is exactly by these different interpretations — the 
mind of Smith — that his behavior is sociologically different in the thi’ee 
cases. A sociology cannot describe the difference between the first tWo 
cases without referring to law as a body of valid norms, as a normative 
system. For law exists as such a body of valid norms in the minds of 
individuals, and the idea of law causes or accompanies their behavior, 
which is the object of a sociology of law. The sociology of law can elimi- 
nate the third case from its special field only because there is no relation 
between Smith’s behavior and the law. 

Sociology of law, as defined by Max Weber, is possible only by refer- 
ring the human behavior which is its object to the law as it exists in the 
minds of men as contents of their ideas. In men’s minds, law exists, as a 
matter of fact, as a body of valid norms, as a normative system. Only 
by referring the human behavior to law as a system of valid norms, to 
law as defined by normative jurisprudence, is sociological jurisprudence 
able to delimit its specific object from that of general sociology; only by 
this reference is it possible to distinguish sociologically between the 
phenomenon of legal and the phenomenon of illegal behavior, between 
the State and a gang of racketeers. 
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M. The Object of the Sociology of Law: Behavior 
Determined by the Legal Order 

From the juristic point of view, the threat from the gang constitutes 
a delict, the crime of blackmailing; a valid legal norm makes it the con- 
dition of a certain sanction. From a sociological point of view, it can be 
considered as a delict only because there is a certain chance that the 
sanction provided for by the valid legal order will be executed. 

Max Weber’s definition of the object of sociological jurisprudence: 
human behavior adapted {orientiert) by the acting individual to an 
order which he considers to be valid, is not quite satisfactory. Accord- 
ing to this definition, a delict which was committed without the delin- 
quent’s being in any way conscious of the legal order would fall outside 
the relevant phenomena. In this respect, his definition of the object of 
sociology is obviously too narrow. A sociology of law investigating the 
causes of criminality will also take into consideration delicts which are 
committed without the delinquent’s adapting (orientieren) his behavior 
to the legal order. Every act which, from a juristic point of view, is a 
“delict,” is also a phenomenon belonging to the domain of the sociology 
of law, insofar as there is a chance that the organs of society will react 
against it by executing the sanction provided by the legal order. It is 
an object of the sociology of law even if the delinquent has committed the 
delict without thinking of law. Human behavior pertains to the domain 
of the sociology of law not because it is “oriented” to the legal order, but 
because it is determined by a legal norm as condition or consequence. 
Only because it is determined by the legal order which we presuppose 
to be valid does human behavior constitute a legal phenomenon. Human 
behavior so qualified is an object of normative jurisprudence; but it is 
also an object of the sociology of law insofar as it actually occurs or 
probably will occur. This seems to be the only satisfactory way of draw- 
ing the line between the sociology of law and general sociology. This 
definition, as well as Max Weber’s formulation, shows clearly that socio- 
logical jurisprudence presupposes the juristic concept of law, the concept 
of law defined by normative jurisprudence. 
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A. The State a Real (Sociological) or Juristic Entity 

a. The State as Personification of the National Legal Order 

A DEFINITION of “the State” is made very difficult by the variety' 
of objects which the term commonly denotes. The word is some- 
times used in a very broad sense, to denote “society” as such, or some ' 
special form of society. But the word is also quite frequently used in a 
much narrower sense, to denote a particular organ of society — for in-; , • 
stance, the government, or the subjects of the government, a “nation,” /• 
or the territory that they inhabit. The unsatisfactory situation bjE:polit- ' 
ical theory — which essentially is a theory of the State — is lafgdy!'d\ie 
precisely to the fact that different authors treat widely different proh^ v 
lems under the same name and that even one and the same aUthbr 'uu- " 
consciously uses the same word with several meanings. 

The situation appears simpler when the State is discussed from 
purely juristic point of view. The State is then taken into consideration;#-: 
only as a legal phenomenon, as a juristic person, that is as a corporation. 
Its nature is thus in principle determined by our earlier definition of the 
corporation. The only remaining question is how the State differs from 
other corporations. The difference must lie in the normative order that’ 
constitutes the State corporation. The State is the community created'-- 
by a national (as opposed to an international) legal order. The State as 
juristic person is a personification of this community or the national legaj? ; 
order constituting this community. From a juristic point of view, the • 
problem of the State therefore appears as the problem of the national' 
legal order. 

Positive law appears empirically in the form of national legal orders 
connected with each other by an international legal order. There is no 
absolute law; there are only various systems of legal norms — English, 
French, American, Mexican law, and so on — whose spheres of validity 
are limited in characteristic ways; and in addition to these, a complex 
of norms that we speak of as international law. To define law, it is not 
sufficient to explain the difference between so-called legal norms and 
other norms regulating human behavior. We must indicate also what is 
the specific nature of those systems of norms which are the empirical 
manifestations of positive law, how they are delimited and how they are 
interrelated. This is the problem which the State as a legal phenomenon 
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presents and which it is the task of the theory of the State to solve, as a 
branch of the theory of law. 

b. The State as Order and as Community Constituted by the Order 

According to the traditional view it is not possible to comprehend the 
essence of a national legal order, its principium individuationis, unless 
the State is presupposed as an imderlying social reality. A sj'stem of 
norms, according to this view, possesses the unity and individuality by 
which it merits the name of a national legal order, just because it is in 
some way or other related to one State as an actual social fact; because 
it is created “by” one State or valid “for” one State. French law is sup- 
posed to be based on the existence of one French State as a social, not 
a juristic entity. The relation between law and State is regarded as 
analogous to that between law and the individual. Law — although 
created by the State — is assumed to regulate the behavior of the State, 
conceived of as a kind of man or superman, just as law regulates the 
behavior of men. And just as there is the juristic concept of person 
beside the biological-physical concept of man, a sociological concept of 
State is believed to exist beside its juristic concept and even to be log- 
ically and historically prior to the latter. The State as social reality falls 
under the category of society; it is a community. The law falls under 
the category of norms; it is a system of norms, a normative order. State 
and law, according to this view, are two different objects. The duality of 
State and law is in fact one of the cornerstones of modern political 
science and jurisprudence. 

However, this dualism is theoretically indefensible. The State as 
a legal community is not something apart from its legal order, any more 
than the corporation is distinct from its constitutive order. A number 
of individuals form a community only because a normative order regu- 
lates their mutual behavior. The community — as pointed out in a fore- 
going chapter — consists in nothing but the normative order regulating 
the mutual behavior of the individuals. The term “community” desig- 
nates only the fact that the mutual behavior of certain individuals is * 
regulated by a normative order. The statement that individuals are 
members of a community is only a metaphorical expression, a figurative 
description of specific relations between the individuals, relations consti- 
tuted by a normative order. 

Since we have no reason to assume that there exist two different 
normative orders, the order of the State and its legal order, we must 
admit that the community we call “State” is “its” legal order. French 
law can be distinguished from Swiss or Mexican law without recourse to 
the hypothesis that there are a French, a Swiss, and a Mexican State as 
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so many independently existing social realities. The State as community 
in its rdation to law is not a natural reality, or a social reality analogous 
to a natural one, such as man is in relation to law. If there is a social 
reality related to the phenomenon we call “State,” and therefore a socio- 
logical concept as distinguished from the juristic concept of State, t h e n 
priority belongs to the latter, not the former. The sociological concept 
— whose claim to the term “State” will be further examined — presup- 
poses the juristic concept; not -oice versa. 

c. The State as Sociological Unity 

Social community means unity of a plurality of individuals or of ac- 
tions of individuals. The assertion that the State is not merely a juristic 
but a sociological entity, a social reality existing independently of its 
legal order, can be substantiated only by showing that the individuals,.: 
belonging to the same State form a unity and that this unity is not con- , 
stituted by the legal order but By an element which has nothing 
with law. However, such an element constituting the “one in the many” ,' 
cannot be found. 

I. Social Unity (Body) Constituted by Interaction 

The interaction that allegedly takes place between individuals be- 
longing to the same State has been pronounced such a law-independent 
sociological element constituting the unity of the individuals belonging 
to one and the same State, and therefore constituting the State as a social . 
reality. A number of people form a real unit — it is said — when one 
influences the other and is himself in his turn influenced by the other. 
It is obvious that all human beings, nay all phenomena whatsoever, so" 
interact. Everywhere in nature we find interaction, and the bare con-, 
cept of interaction, therefore, cannot be used to interpret the unity'char;, 
acteristic of any particular natural phenomenon. In order to apply the 
interaction theory to the State, we must assume that interaction allows 
of degrees and that the interaction between individuals belonging to the 
same State is more intense than the interaction between individuals 
belonging to different States. But such an assumption is unfounded. 
Whether it is economic, political, or cultural relations we have in mind 
when speaking of interaction, it can not seriously be questioned that 
people belonging to different States frequently have more intense contact 
than citizens of the same State. Think of the case where individuals of 
the same nationality, race, or religion are divided between two neighbor- 
ing States whose populations lack homogeneity. Membership in the same 
language community, religion, class, or profession often creates far closer 
ties than common citizenship. Being of a psychological nature, social 
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interaction is not limited to people living together within the same space. 
Thanks to present-day means of communication, the liveliest exchange 
of spiritual values is possible between people scattered over the whole 
earth. In normal times, State borders are no hindrance to close relation- 
ships between people. If, per impossibile, one could exactly measure the 
intensity of social interaction, one would probably find that mankind is 
divided into groups in no way coinciding with existing States. 

The assertion that the interaction between individuals belonging to 
one and the same State is more intense than the interaction between in- 
dividuals belonging to different States, is a fiction whose political tend- 
ency is patent. When the State is considered as a social unit, the cri- 
terion of unity is undoubtedly quite different from social interaction. 
The juristic nature of the criterion is evident from the fashion in which 
the sociological problem is stated. To say that the State is an actual 
social unit of interaction is to say that individuals who, in a juristic sense, 
belong to the same State also have a relation of mutual interaction; i.e., 
that the State is a real social unit besides being a juristic unit. The State 
is presupposed as a juristic unit when the problem as to its sociological 
unity is formulated. We have seen that the interaction theory does not 
offer any tenable answer to this problem, and it would seem that any at- 
tempted positive solution must involve the same type of poli^cal fiction. 

2. Social Unity (Body) Constituted by Common Wiil or Interest 

Another sociological approach to the problem of tno State proceeds 
from the assumption that the individuals belonging to one and the same 
State are united by the fact that they have a common will or — what 
amounts to the same thing — a common interest. One speaks of a “col- 
lective will” or a “collective interest,” and one assumes that this “collec- 
tive will” or “collective interest” constitutes the unity and therefore the 
social reality of the State. One also speaks of a “collective sentiment,” 
a “collective consciousness,” a kind of collective soul, as the fact that 
constitutes the community of the State. If the theory of the State is not 
to transcend the data of experience and degenerate into metaphysical 
speculation, this “collective will” or “collective consciousness” can not 
be the will or consciousness of a being different from the human individ- 
uals belonging to the State; the term “collective will” or “collective con- 
sciousness” can signify only that several individuals will, feel or think the 
same way and are united by their awareness of this common willing, 
feeling, thinking. A real unity then exists only among those who actually 
are in an identical state of mind, and it exists only in those moments 
when this identity actually prevails. It is unlikeN that such identity 
would ever exist except in relatively small groups whose extension or 
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membership would also be constantly changing. To assert that all citi- 
zens of a State permanently will, feel, or think the same is an obvious 
political fiction, closely similar to that which the interaction theory was 
seen to embody. 

Still more fictitious is the view that the State is or has a “collective 
will” over and above the wills of its subjects. Such an assertion in fact 
can only be considered as a figurative expression for the binding force 
that the national legal order has upon the individuals whose behavior it 
regulates. To pronounce the will of the State a psychological or socio- 
logical reality is to hypostatize an abstraction into a real agency, that is, 
to ascribe to a normative relation between individuals substantial or 
personal character. This is, as we pointed out, a typical tendency of 
primitive thinking; and political thinking has, to a great extent, a prim-, 
itive character. The tendency to hypostatize the will of a super-ih^vid- 
ual, and that means, a superhuman being, has an ideological puiprae-.. 
which is unmistakable. :: 

This ideological purpose is seen more clearly when the real unity of ■ 
the State is described as a “collective interest.” In reality, the popula- ;■ 
tion of a State is divided into various interest-groups which are more oir . ■ 
less opposed to each other. The ideology of a collective State-interest is 
used to conceal this unavoidable conflict of interests. To call that in- 
terest which is expressed in the legal order the interest of all is a fiction 
even when the legal order represents a compromise between the interests ’ 
of the most important groups. Were the legal order really the expression 
of interests common to all, and that means, were the legal order in com- ' 
plete harmony with the wishes of all individuals subject to the order, 
then this order could reckon with the voluntary obedience of all its sub- 
jects; then it would not need to be coercive; then, being completely _ 
“just,” it would not even need to have the character of law. 

3. The State as Organism 

Another theory of the same tj^ie is the widespread doctrine that the 
State is a natural organism. Under this theory the sociology of the State 
assumes the form of social biology. Such biology could simply be rejected 
as absurd were it not for the political importance it possesses. The real 
aim of the organic theory, an £iim of which many of its proponents seem 
unaware, is not at all scientifically to explain tlie phenomenon of the 
State, but to ensure the value of the State institution as such, or of some 
particular State; to confirm the authority of the State organs and to in- 
crease the obedience of the citizens. Otto Gierke, one of the most dis- 
tinguished exponents of the organic theory, reveals its true purpose when 
he points to its ethical significance. The insight into the organic char- 
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acter of the State is “the only source for the idea that the community 
is something valuable in itself. And only from the superior value of the 
whole as compared to its parts can be derived the obligation of the citizen 
to live and, if necessary, to die for the whole. Were the people only the 
sum of its members, and the State only an institution for the welfare of 
born and unborn citizens, then the individual might, it is true, be forced 
to give his energy and life for the State. But he could not be under any 
moral obligation to do so. The glory of a high ethical ideal, that has 
always transfigured the death for the fatherland, then would fade. 
Why should the individual sacrifice himself for the welfare of others who 
are equal to him?” * The moral and legal obligation for the individual, 
under certain circumstances, to give his own life is indubitable. But it 
is in equal degree indubitably not the task of science to ensure the ful- 
fillment of this or that obligation — least of all by fashioning a theory 
whose only justification would lie in the fact that people will better ful- 
fill their duties to the State if they are induced to believe the theory. 

4. The State as Domination 

The most successful attempt at a sociological theory of the State is 
perhaps the interpretation of social reality in terms of “domination.” 
The State is defined as a relationship where some command and rule 
and the others obey and are ruled. This theory has in mind the relation 
constituted by the fact that one individual expresses his will that an- 
other individual behave in a certain way, and this expression motivates 
the other individual to behave accordingly. In actual social life, there 
exists an infinity of such relations of motivation. There will hardly be 
any human relationship that does not sometimes and to some degree as- 
sume this character. Even the relationship we call love is not completely 
free from this element, for even here there is always someone who dom- 
inates and someone who is dominated. What is the criterion by which 
those relations of domination that constitute the State are distinguished 
from those which do not? Let us consider the relatively simple case of 
a State where one single individual rules in an autocratic or tyrannic 
way. Even in such a State, there are many “tyrants," many people who 
impose their will upon others. But only one is essential to the existence 
of the State. Who? The one who coiiunands “in the name of the State.” 
How then do we distinguish between commands “in the name of the 
State” and other commands? Hardly otherwise than by means of the 
legal order which constitutes the State. Commands “in the name of the 
State” are such as are issued in accordance with an order whose validity 

*01X0 Gizrke, Das Weses der menschlichen VerbXnde (1902) 34!. 
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the sociologist must presuppose when he distinguishes between commands 
which are acts of State and commands which do not have this charac- 
ter * The ruler of a State is that individual who exercises a function 
determined by this order. It is hardly possible to define the concept of 
a ruler functioning as “organ of the State” without presupposing the 
legal order constituting the community we call State. The concept of a 
“ruler of the State” thus implies the idea of a valid legal order. 

Assume, however, that there were a purely sociological criterion by 
which one could distinguish the ruler of the State. A study of actual 
social behavior would perhaps reveal that this ruler himself is ruled by 
other people, by an adviser, his mistress, or his chamberlain, and that 
the commands he issues are the result of influences these other individ- 
uals exercise upon him. A sociology of the State, however, will ignore 
these relations of domination in which the ruler himself holds the place 
of the ruled. Why? Because these relations fall outside the legal order 
constituting the State; because they are irrelevant from the point of 
view of that order. 

There is, as a matter of fact, no State where all commands “in the 
name of the State” originate in one single ruler. There are always more 
than one commanding authority, and always a large number of actual 
relations of domination, numerous acts of commanding and obe3dng, 
the sum of which represents the “sociological State.” What brings unity 
to this multitude and justifies us in considering the State as one relation 
of domination? Only the unity of the legal order according to which all 
the different acts of commanding and obeying take place. 

This legal order, considered as a system of valid norms, is essential 
also to the sociological concept of domination as applied to the State; 
for, even from a sociological point of view, only a domination consid- 
ered to be “legitimate” can be conceived of as “State.” The bare fact 
that an individual (or a group of individuals) is in a position to enforce 
a certain pattern of behavior is not a sufficient ground for speaking of 
a relation of domination such as constitutes a State. Even the sociologist 
recognizes the difference between a State and a robber gang.f 
. The sociological description of the State as a phenomenon of domina- 
tion is not complete if only the fact is established that men force other 
men to a certain behavior. The domination that characterizes the State 
claims to be legitimate and must be actually regarded as such by rulers 
and ruled. The domination is legitimate only if it takes place in m- 
cordance with a legal order whose validity is presupposed by the acting 


♦ Cf. supra, pp. i7Sff. 
t Cf. infra, pp. igiff. 
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individuals; and this order is the legal order of the community the organ 
of which is the “ruler of the State.” The domination which has, socio- 
logically, the character of “State” presents itself as creation and execu- 
tion of a legal order, that is, a domination which is interpreted as such 
by the rulers and the ruled. Sociology has to record the existence of this 
legal order as a fact in the minds of the individuals involved; and if 
sociology interprets the domination as a State organization, then sociol- 
ogy itself must assume the validity of this order. Even as an object of 
sociology, “State domination” is not a bare fact but a fact together with 
an interpretation. This interpretation is made both by the rulers and 
the ruled and by the sociologist himself who is studying their behavior. 

d. Juristic Concept of State and Sociology of State 

I. Human Behavior Oriented to the Legal Order 

The task of sociology is, in Max Weber’s words, “to understand social 
behavior by interpretation.” * Social behavior is behavior that has a 
significance because the acting individuals attach significance to it, be- 
cause they interpret it. Sociology is the interpretation of actions which 
have already been subjected to an interpretation by the acting individ- 
uals. While, to the jurist, the State is a complex of norms, an order, to 
the sociologist it appears. Max Weber thinks, as a complex of actions, 
“a process of actual social behavior.” These actions have a certain sig- 
nificance because they are interpreted by the acting individuals accord- 
ing to a certain scheme. These actions are, in Max Weber’s terminology, 
“oriented,” and that means, adapted to a certain i<iea; this idea is a 
normative order, the legal order. The legal order furnishes that scheme 
according to which the individuals themselves, acting as subjects and 
organs of the State, interpret their behavior and according to which, 
therefore, a sociology that wishes to grasp the “State” has to interpret 
its object. It is rather misleading to say that this object is the State, 
the “sociological” State. The State is not identical with any of those 
actions which form the object of sociology, nor with the sum of them 
all. The State is not an action or a number of actions, any more than it 
is a human being or a number of human beings. The State is that order 
of human behavior that we call the legal order, the order to which cer- 
tain human actions are oriented, the idea to which the individuals adapt 
their behavior. If human behavior oriented to this order forms the object 
of sociology, then its object is not the State. There is no sociological 
concept of the State besides the juristic concept. Such a double concept 

* Weber, Wirtschaft und Gesellschaft i. 
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of the State is logically impossible, if for no other reason because there 
cannot be more than one concept of the same object. There is only a 
juristic concept of the State; the State as — centralized — legal order. 
The sociological concept of an actual pattern of behavior, oriented to the 
legal order, is not a concept of the State, it presupposes the concept of the 
State, which is a juristic concept. 

The demand for a sociological definition of the State arises from the 
impression that one formulates by saying: “After all, the State is a highly 
real fact.” However, if by scientific analysis one is led to the result that 
there is no sociological concept of the State, that the concept of the 
State is juristic, one by no means denies or ignores those facts which 
pre-scientific terminology designates by the word “State.” These' falcts 
do not lose any of their reality if it is asserted that their “State”- 
quality is nothing but the result of an interpretation. These facts are 
actions of human beings, and these actions are acts of State only insofar 
as they are interpreted according to a normative order the validity, of ' 
which has to be presupposed. 

2. Normative Character of the State 

It is the juristic concept of the State that sociologists apply when th^r 
describe the relations of domination within the State. The properties 
they ascribe to the State are conceivable only as properties of a norma- 
tive order or of a community constituted by such an order. Sociologists 
also consider an essential quality of the State to be an authority superior 
to the individuals, obligating the individuals. Only as a normative order 
can the State be an obligating authority, especially if that authority is 
considered to be sovereign. Sovereignty is — as we shall see later.r— , 
conceivable only within the realm of the normative. . . • ■ V 

That the State must be a normative order is obvious also from the 
“conflict” between State and individual, which is a specific problem not 
only of social philosophy but also of sociology. If the State were an 
actual fact, just as the individual is, then there could not exist any such 
“conflict,” since facts of nature never are in “conflict” with each other. 
But if the State is a system of norms, then the will and the behavior of 
the individual can conflict with these norms, and so can arise the an- 
tagonism between the “is” and the “ought” which is a fundamental prob- 
lem of all social theory and practice. 

e. The State as “Politically" Organized Society {The State as Power) 

The identity of State and legal order is apparent from the fact that 
even sociologists characterize the State as a “politically” organized so- 
ciety. Since society — as a unit — is constituted by organization, it is 
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more correct to define the State as “political organization.” An organiza- 
tion is an order. But in what does the “political” character of this order 
lie? In the fact that it is a coercive order. The State is a political or- 
ganization because it is an order regulating the use of force, because it 
monopolizes the use of force. This, however, as we have seen, is one of 
the essential characters of law. The State is a politically organized so- 
ciety because it is a community constituted by a coercive order, and this 
coercive order is the law. 

The State is sometimes said to be a political organization on the ground 
that it has, or is, “power.” The State is described as the power that lies 
back of law, that enforces law. Insofar as such a power exists, it is noth- 
ing but the fact that law itself is effective, that the idea of legal norms 
providing for sanctions motivates the behavior of individuals, exercises 
psychic compulsion upon individuals. The fact that an individual has 
social power over another individual manifests itself in that the former 
is able to induce the latter to the behavior which the former desires. But 
power in a social sense is possible only within the framework of a norma- 
tive order regulating human behavior. For the existence of such a power, 
it does not suffice that one individual is actually stronger than another 
and can force him to a certain behavior — as one forces en animal into 
submission or makes a tree fall. Power in a social or poivtical sense im- 
plies authority and a relation of superior to inferior. 

Such a relation is possible only on the basis of an order by which the 
one is empowered to command and the other is obligated to obey. Social 
power is essentially correlative to social obligation, and social obligation 
presupposes social order or, what amounts to the same, social organiza- 
tion. Social power is possible only within social organization. This is 
particularly evident when the power does not rest with a single individ- 
ual but — as is usually the case in social life — with a group of in- 
dividuals. Social power is always a power which in some way or other is 
organized. The power of the State is the power organized by positive 
law — is the power of law; that is, the efficacy of positive law. 

Speaking of the power of the State, one usually thinks of prisons and 
electric chairs, machine guns and cannons. But one should not forget 
that these are all dead things which become instruments of power only 
when used by human beings, and that human beings are generally moved 
to use them for a given purpose only by commands they regard as norms. 
The phenomenon of political power manifests itself in the fact that 
the norms regulating the use of these instruments become efficacious. 
“Power” is not prisons and electric chairs, machine guns and cannons; 
“power” is not any kind of substance or entity hidden behind the social 
order. Political power is the efficacy of the coercive order recognized as 
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law. To describe the State as “the power behind the law” is incorrect, 
since it suggests the existence of two separate entities where there is only 
one: the legal order. The dualism of law and State is a superfluous dou- 
bling or duplication of the object of our cognition; a result of our tend- 
ency to personify and then to hypostatize our personifications. A typical 
example of this tendency we found in the animistic interpretation of 
nature, that is, primitive man’s idea that nature is animated, that be- 
hind everything there is a soul, a spirit, a god of this thing; behind a 
tree, a dryas, behind a river, a nymph, behind the moon, a moon-goddess, 
behind the sun, a sun-god. Thus, we imagine behind the law, its hypos- 
tatized personification, the State, the god of the law. The dualism of 
law and State is an animistic superstition. The only legitimate dual- 
ism here is that between the validity and the efficacy of the legal order. 
But this distinction —r presented in the first part of this book — does 
not entitle us to speak of the State as a power apart from, or back of, 
the legal order. 

/. T/ie Problem of the State as a Problem of Imputation 

The necessary unity of State and law can be seen also through the 
following considerations. Even exponents of the organic theory recog- 
nize that the State is not an object that can be apprehended by the 
senses. Even if, in some sense, the State were formed out of human 
beings, it could not be a body composed of individual human bodies as a 
natural organism is composed of cells. The State is not a visible or tan- 
gible body. But, then, how does the invisible and intangible State mani- 
fest itself in social life? Certain actions of individual human beings are 
considered as actions of the State. Under what conditions do we attribute 
a human action to the State? Not every individual is capable of per- 
forming actions which have the character of acts of the State; and not 
every action of an individual capable of performing acts of the State has 
this character. How can we distinguish human actions which are, from 
human actions which are not, acts of the State? The judgment by which 
we refer a human action to the State, as to an invisible person, means 
an imputation of a human action to the State. The problem of the State 
is a problem of imputation. The State is, so to speak, a common point 
into which various human actions are projected, a common point of 
imputation for different human actions. The individuals whose actions 
are considered to be acts of the State, whose actions are imputed to the 
State, are designated as “organs” of the State. Not every individual, 
however, is capable of performing an act of the State, and only some 
actions by those capable are acts of the State. 

What is the criterion of this imputation? This is the decisive question 
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leading to the essence of the State. An analysis shows that we impute a 
human action to the State only when the human action in question corre- 
sponds in a specific way to the presupposed legal order. The imputation 
of a human action to the State is possible only on the condition that this 
action is determined in a specific way by a normative order; and this 
order is the legal order. Though, in reality, it is always a definite in- 
dividual who executes the punishment against a criminal, we say that 
the criminal is punished “by the State” because the punishment is stipu- 
lated in the legal order. The same State is said to exact a fine from a 
negligent tax-payer since it is the same legal order that stipulates the 
fine. An action is an act of the State insofar as it is an execution of the 
legal order. The actions by which the legal order is most directly exe- 
cuted are the coercive acts provided as sanctions by the legal order. But, 
in a wider sense, the legal order is executed by all those actions which 
serve as a preparation for a sanction, in particular actions by which sanc- 
tion-stipulating norms are created. Acts of State are not only human 
actions by which the legal order is executed but also human actions by 
which the legal order is created, not only executive but also legislative 
acts. To impute a human action to the State, as to an invisible person, 
is to relate a human action as the action of a State organ to the unity 
of the order which stipulates this action. The State as a person is nothing 
but the personification of this unity. An “organ of the State” is tanta- 
mount to an “organ of the law.” 

The result of our analysis is that there is no sociological concept of 
the State different from the concept of the legal order; and that means, 
that we can describe the social reality without using the term “State.” 

B. The Organs or the State 
a. The Concept of the State-Organ 

Whoever fulfills a function determined by the legal order is an organ. 
These functions, be they of a norm-creating or of a norm-applying char- 
acter, are all ultimately aimed at the execution of a legal sanction. The 
parliament that enacts the penal code, and the citizens who elect the par- 
liament, are organs of the State, as well as the judge who sentences the 
criminal and the individual who actually executes the punishment. 

An organ, in this sense, is an individual fulfilling a specific function. 
The quality of an individual of being an organ is constituted by his func- 
tion. He is an organ because and in so far as he performs a law-creating 
or law-applying function. Besides this concept there is, however, an- 
other, narrower, “material” concept, according to which an individual is 
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an “organ” of the State only if he personally has a specific legal position. 
A legal transaction, e.g., a contract, is a law-creating act just as a judi- 
cial decision is. The contracting parties, as well as the judge, perform a 
law-creating function; but the judge is an organ of the State in the nar- 
rower sense of this term, whereas the contracting parties are not con- 
sidered to be State-organs. The judge is an “organ” of the State in this 
narrower sense of the term because he is elected or appointed to his func- 
tion, because he performs his function professionally and therefore re- 
ceives a regular payment, a salary, from the treasury of State. The State 
as subject of property is the Fisc (Fiscus). The property of the State 
is created by the income of the State and the income of the State con- 
sists in the imposts and taxes paid by the citizens. These are the essen- 
tial characteristics of a State-organ in the narrower sense of the term; 
The organ is appointed or elected for a specific function ; the performance 
of this function has to be his main or even legally exclusive profession; 
he has the right to receive a salary from the treasury of State. 

The organs of the State, in this narrower sense, are called officials. 
Not every individual who actually functions as an organ of the State in 
the wider sense holds the position of an official. The citizen who takes 
part in the election of the parliament by voting performs a very impor- 
tant function by participating in the creation of the legislative organ; 
but he is no State-organ in the narrower sense, no official. There are 
many intermediate cases between an organ who clearly has the character 
of an official and an organ who clearly lacks that character. Consider, 
for instance, the members of parliament whose function does not have 
the character of an exclusive profession; they are, in addition to their 
position as legislators, physicians, lawyers, merchants, etc., and are en- 
titled to exercise these professions; sometimes they do not receive any 
or any regular salary. Another example is the members of a jury. 

b. The Formal and the Material Concept of the State 

This narrower, material, concept of organ has its counterpart in a 
narrower, material, concept of imputation to the State. In this narrower 
and material sense, a human action is imputed to the State, is consid- 
ered to be an act of State, not because it presents itself as creation or 
execution of the legal order, but only because the action is performed by 
an individual who has the character of a State organ in the narrower and 
material sense of the term. Whereas an individual is an organ in the 
wider and formal sense of the term because he performs a function which 
is imputed to the State, a certain function is imputed to the State be- 
cause it is performed by an individual in his capacity as organ of the 
State in the narrower, material sense of the term, in his capacity as an 
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official. In the first case, the quality of an individual of being an organ 
is constituted by his function ; in the second case, the quality of a func- 
tion of being an act of the State is constituted by the quality of the in- 
di\ddual who performs this act in his capacity as organ. When we speak 
not only of “courts of the State,” but also of schools, hospitals, and rail- 
roads “of the State,” this means that we impute to the State the activity 
of those individuals who erect and run such institutions. And the activ- 
ity of these individuals is imputed to the State, is considered to be a 
function of the State, because the acting individuals are qualified as 
State-organs in the narrower, material sense, and in particular because, 
according to law, the necessary expenses of their activity are covered by 
the Fisc to which also go the resulting receipts. These functions, too, 
are, by their formal nature, legal functions; they represent the fulfill- 
ment of legal duties and the exercise of legal rights. By these functions, 
too, the legal order is executed; but it is not indifferently any of the 
norms of the legal order that they realize, but only norms of a certain 
materially characterized type. 

The concept of the State that corresponds to this concept of imputa- 
tion is different from that which identifies the State with the total legal 
order, or its personified unity. If the latter is a formal concept of the 
State, the former is a material concept. It designates the bureaucratic 
apparatus formed by the officials of the State. The phrase “the bureau- 
cratic apparatus” is a figure of speech signifying the system of norms 
constituting the “Fisc” and determining the activities of the officials 
financed thereby. The State, in this sense, is not the total legal order 
but only a certain part thereof, a partial legal order distinguished by a 
material criterion. 

This material concept of the State is a secondary concept, presuppos- 
ing the formal concept. Whereas the former is restricted to the narrower 
community, comprising only the officials, the machinery of the State, so 
to speak, the latter represents the wider community, comprising also the 
individuals who, without being “organs” of the State, are subjected to 
the legal order. 

The State as a subject of imputation, the State as acting person, is 
only the personification of the total or partial legal order, the criterion 
of which we have specified. The validity of the legal order has to be 
presupposed in order to interpret a human action as an act of State, 
in order to impute such an action to the State. The criterion of this 
imputation — be it formal, that is, an imputation to the State in the 
wider sense, or material, that is, an imputation to the State in the nar- 
rower sense — is always juristic. Imputation of a human action to the 
State is possible only on the basis of a total or partial legal order that 
we presuppose as valid. 
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c. The Creation of the State Organ 

The State acts only through its organs. This often expressed and 
generally accepted truth means that the legal order can be created and 
applied only by individuals designated by the order itself. It does not 
suffice that the legal order declare in general terms which individuals 
are qualified to perform these functions. The order must also provide 
a procedure by which the particular individual is made an organ. The 
personal qualifications stipulated by the general norm may be so specified 
that they are filled by one definite individual only. An example is pro- 
vided by the order of succession in an hereditary monarchy where the 
eldest son always succeeds his father to the throne, or by the republican 
constitution of a new State, prescribing that an individually mentioned 
person shall be the first head of State. Such organs are directly in gti t nte d 
by the law; no special act is needed by which the individual who fills 
the legal requirements is instituted as an organ. No special act is needed 
by which one organ is “created” by another organ. 

An organ may be “created” by appointment, election or lot. The dif- 
ference between appointment and election lies in the character and leg al 
position of the creating organ. An organ is “appointed” by a superior 
individual organ. It is “elected” by a collegiate organ, composed of in- 
dividuals who are legally subordinated to the elected organ. An organ is 
superior to another if the former is capable of creating norms obligating 
the latter. Appointment and election, as we defined them, are ideal t3rpes 
between which there are mixed types for which no special terminology 
exists. A collegiate organ may appoint a subordinate organ; for instance, 
a court may appoint its clerk; such an act may be characterized equally 
well as election and as appointment. 

d. The Simple and the Composite Organ 

According to whether the function is performed by an act of a single 
individual or by the convergent acts of several individuals, the organs 
may be divided into simple and composite. The individual whose act 
together with the acts of other individuals constitutes the total func- 
tion is a partial organ. The total function is composed of partial func- 
tions. The partial functions may enter into the total function in two 
different ways. The acts of the partial organs have either the same or 
different contents. The so-called dyarchy is an example of a function 
which is composed of two acts which have the same contents. In a 
dyarchy, the politically decisive acts of State have to be performed in 
common by two organs — in Sparta, for instance, by the two kings, in 
Rome by the two consuls. A legislative function composed of two acts 
which have the same contents is the function of a par liament composed 
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of two houses. The two partial actions out of which the total function 
is composed may have the same contents, even if they are named differ- 
ently. Such is the case, for instance, when the constitution stipulates 
that a parliamentary “decision” becomes law only when “consented to” 
by the head of State. The “consent” of the head of State has the same 
contents as the “decision” of the parliament. The content of the law 
is the object of the “wills” of both organs. A special case of a function 
composed of two acts of identical contents is the case where the act of 
one organ has a legal effect only if it is not counteracted by another 
organ, i.e., if the other organ does not veto the act of the first. 

A function may consist of more than two partial acts. The prototype 
is the so-called collegiate organ, characterized by the fact that the par- 
tial organs function simultaneously in mutual contact, and under the 
leadership of a chairman according to a definite order. Examples are: 
a parliament, a court. The act of a collegiate organ may be either an 
election or a decision — depending upon whether it creates an organ or 
a norm. The so-called electorate, the body of individuals entitled to vote 
in the election of parliament, is an example of a collegiate organ the 
function of which is to create other organs. The parliament is a col- 
legiate organ the function of which is to create norms. The principle 
according to which the act of the collegiate organ takes place is either 
that of unanimity or majority. 

A characteristic example of a function composed of acts which have 
different contents is the process of legislation in a constitutional mon- 
archy. Its typical stages are the following; (i) Initiatory motion brought 
forward by the government or by members of parliament ; ( 2 ) two coin- 
ciding decisions of the two houses; (3) consent of the monarch; (4) 
promulgation, which means that the head of State or the government 
ascertains that the decision of the parliament was made in accordance 
with the constitution; and, finally (5), publication of the decision, as 
approved by the monarch, in the way prescribed by the constitution. 

e. Procedure 

When a function is composed of several partial acts, it is necessary to 
regulate the merging of these acts into their resultant. One speaks, for 
instance, of the legislative “process” or “procedure." Process in a nar- 
rower sense — civil and criminal process — is only a special instance of 
this general concept of “process,” for the judicial function has to be 
considered also as a sequence of partial acts. A chain of legal acts leads 
from the action brought by the plaintiff to the judgment pronounced by 
the first court, from this to the judgment of the court of last resort, and 
from there on to the execution of the sanction. From the point of view 
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of the total judiciary-function, each one of these acts is only an incom- 
plete partial act. 

The highly relative character of the distinction between partial and 
total act and partial and total organ is here clearly exhibited. Any act 
of any organ can be regarded as merely partial, since it is only by virtue 
of its systematic connection with other acts that it contributes to that 
function which alone deserves the name of total function, namely; the 
total function of the State as the legal order. Thus we see that all organs 
are merely parts of one single organ which, in this sense, is an “organ- 
ism”: the State. 

C. The State as Subject of Duties and Rights 
a. The Auto-obligation of the State 

The State, as a subject acting through its organs, the State as subject 
of imputation, the State as juristic person, is the personification of a 
legal order. By what properties those legal orders that have the charac- 
ter of States are distinguished from those that do not will be explained 
later. Here we shall only attempt to answer the much-discussed ques- 
tion, how the State — being merely the personification of the legal order 
by which obligations and rights are stipulated — can itself, as a juristic 
person, have obligations and rights. 

Assuming the duality of State and law, traditional doctrine puts that 
question in this slightly different way: If the State is the authority from 
which the legal order emanates, how can the State be subject to this 
order and, like the individual, receive obligations and rights therefrom? 
In this form, it is the problem of the auto-obligation of the State that 
plays such a great role, especially in German jurisprudence. The prob- 
lem is considered as one of paramount difficulty. And yet there is no 
difficulty at all, unless the person of the State, this personification of 
the national legal order, is hypostatized into a super-individual being, 
and one then speaks of obligations and rights of the State in the same 
sense as of obligations and rights of the individuals. In this sense there 
are, indeed, no obligations or rights of the State. Obligations and rights 
are always obligations and rights of individuals. That an individual has 
obligations and rights means that certain legal effects are attached to his 
behavior. Only individuals can “behave” in this sense. The legal order 
cannot, in this sense, impose obligations and confer rights upon the 
State, since to speak of the behavior of an order has no meaning. The 
statement: The legal order obligates and authorizes the legal order, is 
meaningless. But the statement that the State cannot be a subject of 
legal obligations or legal rights in the same sense as individuals are sub- 
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jects of obligations and rights has not the meaning which some writers 
attribute to it, when they advocate the thesis that the State, by its very 
nature, cannot be subjected to law. It has not the meaning that the 
government, the men representing the State, are not bound by legal norms 
in their relation to the citizens. To deny the possibility of an auto- 
obligation of the State does not imply an argument for absolutism. The 
statement in question has no political, it has only a theoretical, signifi- 
cance. 

The difficulty of conceiving of obligations and rights of the State does 
not consist — as the traditional theory assumes — in the fact that the 
State, being the law-creating power, cannot be subjected to law. Law, 
in reality, is created by human individuals, and individuals who create 
law can undoubtedly themselves be subject to law. Nay, only insofar as 
they act in accordance with the norms regulating their law-creating func- 
tion are they organs of the State; and law is created by the State only 
insofar as it is created by a State organ, and that means, as law is 
created according to law. The statement that law is created by the State 
means only that law regulates its own creation. The difficulty which 
traditional theory finds in acknowledging the existence of obligations 
and rights of the State comes from the fact that one makes a superhuman 
being out of the State, considering it as a kind of man and simultaneously 
as an authority. According to this view, the idea of an auto-obligation 
of the State becomes nonsense, since the authority from which an obli- 
gation springs can be only a normative order, and it is impossible to 
impose duties or confer rights upon an order. To be legally obligated 
or to be legally authorized (entitled) means to be the object of legal 
regulation. Only human beings, or — more cor’-ectly — only human be- 
havior, can be the object of legal regulation; but there is not the slight- 
est reason to doubt that human beings, even in their capacity of State 
organs, can and must be subjected to law. 

The problem of the so-called auto-obligation of the State is one of 
those pseudo-problems that result from the erroneous dualism of State 
and law. This dualism is, in turn, due to a fallacy of which we meet 
numerous examples in the history of all fields of human thought. Our 
desire for the intuitive representation of abstractions leads us to personify 
the unity of a system, and then to hypostasize the personification. What 
originally was only a way of representing the unity of a system of ob- 
jects becomes a new object, existing in its own right. What, in fact, is 
only a tool for the understanding of an object becomes a separate object 
of knowledge, existing besides the original object. Then the pseudo- 
problem arises as to the relationship between these two objects. In the 
attempt to establish such a relationship, however, the tendency prevails 
■ ' . 
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to reduce the artificially created duality to the original unity. The search 
for unity is an inseparable part of all true scientific endeavor. 

b. The Duties of the State {The Delict of the State) 

Obligations and rights of the State do not mean that some being, 
existing apart from human individuals, “has” these obligations and 
rights. We speak of such obligations and rights when we impute to the 
State, to the personified unity of the legal order, those human acts which 
form the contents of these obligations and rights. The latter are obliga- 
tions and rights of individuals who, in fulfilling these duties, in exercis- 
ing these rights, have the capacity of State organs. Obligations and rights 
of the State are obligations and rights of State organs. The existence of 
obligations and rights for the State does not imply the problem of auto- 
obligation but that of imputation. Obligations and rights of the State 
are the obligations and rights of those individuals who, according to our 
criterion, are to be considered as State organs, that is to say, who per- 
form a specific function determined by the legal order. This function 
can be the contents of either an obligation or a right. 

The function is the contents of an obligation when an individual, if 
the function is not performed, is liable to a sanction. This sanction is not 
directed against the individual in his capacity as a State organ. The vio- 
lation of the duty of a State organ, the delict constituted by the fact that a 
State organ has not performed his function in the way prescribed by the 
legal order, cannot be imputed to the State, since an individual is an organ 
(in particular, an official) of the State only insofar as his behavior 
conforms with the legal norms determining his function. Insofar as 
an individual violates a legal norm, he is not an organ of the State. 
The imputation to the State does not refer to actions or omissions 
which have the character of delicts. A delict which is a violation 
of the national legal order cannot be interpreted as a delict of the 
State, cannot be imputed to the State, since the sanction — which 
is the legal reaction to the delict — is interpreted as an act of the 
State. The State cannot — figuratively speaking — “will” both delict 
and sanction. The opposite view is at least guilty of a teleological 
inconsistency. 

A delict which is a violation of international law, however, can be 
imputed to the State, just as a delict which is a violation of national law 
can be imputed to any other juristic person within the national legal 
order. The sanction is in both cases bought of as emanating from a 
person other than him to whom the delict is attributed. The sanction of 
international law is imputed to the international legal community, just 
as the sanction, in national law, is imputed to the State. Hence the 
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State can do no wrong in the sense of national law, but the State can do 
wrong in the sense of international law. 

Though no delict in the sense of national law can be imputed to the 
State, the State can nevertheless be obliged to repair the wrong which 
consists in the non-fulfillment of its obligation. This means that an 
organ of the State is obliged to annul the illegal act committed by an 
individual who, as an organ of the State, was obliged to, but did not, 
fulfill the State’s obligation, to punish this individual, and to repair out 
of the property of the State the illegally caused damage. A violation of 
this obligation again entails a sanction directed against the individual 
who as organ of the State has to fulfill this obligation of the State; the 
sanction is not directed against the State. The idea that the State 
executes sanctions against itself cannot be carried out. It is usual to 
characterize the obligation of the State to repair the wrong done by in- 
dividuals who, as its organs, are obliged to fulfill its obligations as the 
State’s responsibility for the wrong done by its organs, or by individuals 
in their capacity as State organs, or by individuals in the exercise of 
their official functions. These formulas, however, are not correct. First, 
because responsibility — as pointed out — is not an obligation but a 
condition whereby an individual is subjected to a sanction. If the 
sanction is not directed against the State, the State cannot be considered 
to be responsible. Second, the individual who performs an illegal act by 
not fulfilling the State’s obligation (in the sense of national law) is not 
acting as organ of the State, or in the exercise of his official function. 
He is acting only in connection with his official function as State 
organ. Only if the illegal act committed by him is in connection with 
his function as State organ may the State be obliged to repair the wrong. 

c. The Rights of the State 

A right of the State exists when the execution of a sanction is de- 
pendent upon a law-suit brought by an individual in his capacity as 
organ of the State in the narrower sense of the term, as “official.” Espe- 
cially within the field of civil law, the State can possess rights in this 
sense to the same extent as private persons. The right of the State here 
has as its counterpart a duty of a private person. The relationship 
between the State and the subjects of the obligations created by criminal 
law allows of the same interpretation, insofar as the criminal sanction is 
applied only upon a suit by the public prosecutor. The act by which 
the judicial procedure leading to the sanction is put into motion is then 
to be considered an act of the State; and it is possible to speak of a legal 
right of the State to punish criminals, and to say that the criminal has 
violated a right of the State. 
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d. Rights against the State 

To an obligation of the State there corresponds a right of a private 
person only if the private person whose legally protected interest is 
violated can be a party in the process issuing in case the obligation 
remains unfulfilled. The process need not necessarily lead to a «igTiprinn 
against that State organ which was immediately responsible for the 
fulfillment of the obligation. If the right is violated by an illpgal act of 
the organ, the aim of the process can be to have the illegal act annulled; 
if the right is violated by the illegal omission of an act of the State pre- 
scribed by law, the aim of the process can be to bring about the legal act. 
In both cases, the aim of the process can be to obtain reparation for the 
illegally caused damage. Such rights of private persons against the State 
exist, not only in civil law, but also in constitutional and administrative 
law, so-called “public” law. 

D. Private and Public Law 

a. The Traditional Theory: State and Private Persons 

The distinction between private and public law, in traditional juris- 
prudence, is made the basis of the systematization of law. Yet we look 
in vain for an unambiguous definition of the two concepts. Among the 
various theories on the subject perhaps the most common is that which 
derives the distinction from the difference between the subjects in the 
legal relationships. A typical statement of this view is found in Hol- 
land * who is followed by Willoughby.f The theory is based upon the 
fact that, within its own legal sphere, that is, within national law, the 
State as subject of duties and rights is always faced with private persons. 
If there is an obligation whose fulfillment is imputed to the State, then 
the individual’s behavior that forms the contents of the corresponding 
right is not imputed to the State. If one of the two parties of a 
right-duty relationship is an organ of the State, then the other party is 
not an organ of the State. This is the consequence of the fact that there 
is — within a national legal order — only one person which has to be 
considered as the State. Hence, if one subject in a legal relationship is 
the State, the other subject cannot be the State; the other subject must 
be a “private” person. 

The concept of a “private” person has the negative connotation of an 
individual whose behavior is not imputed to the State. Traditional 

♦Hollasto, Elements of Jurisprudence n8f. 

t W. W. VViLLouGHBy, The Fundamental Concepts of Public Law (1924) 37. 
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theory designates as “private law” the norms stipulating duties and 
rights between private persons, and as “public” law the norms stipulat- 
ing duties and rights between the State, on the one hand, and private 
persons, on the other. The notions of “State” and what is “public” are 
identified. Holland defines public law as “. . . the law which regulates 
rights where one of the persons concerned is ‘public’; where the State is, 
directly or indirectly, one of the parties. Here the very power which 
defines and protects the right is itself a party interested in or affected 
by the right.” * If neither of the two subjects concerned is the State, 
then there is private law. 

This definition, however, is not intended to exclude the State from 
the legal relations between private persons. “In private law the State is 
indeed present, but it is present only as arbiter of the rights and duties 
which exist between one of its subjects and another. In public law the 
State is not only arbiter, but is also one of the parties interested. The 
rights and duties with which it deals concern itself on the one part and 
its subjects on the other part.” f The characteristic feature of public 
law is “this union in one personality of the attributes judge and party.” 

h. The State as Subject of Private Law 

This theory is obviously not satisfactory. In all modern legal orders, 
the State, as well as any other juristic person, may have rights in rem 
and rights in personam, nay any of the rights and duties stipulated by 
“private law.” When there is a civil code, its norms apply equally to 
private persons and to the State. Disputes concerning such rights and 
obligations of the State are usually settled in the same way as similar 
disputes between private parties. The fact that a legal relationship has 
the State for one of its parties does not necessarily remove it from the 
domain of private law. The difficulty in distinguishing between public 
and private law resides precisely in the fact that the relation between 
the State and its subjects can have not only a “public” but also a “pri- 
vate” character. 

When the State purchases or rents a house from a private person, 
according to many legal systems the legal relation between buyer and 
seller (or tenant and lessee) is exactly the same as if the buyer or tenant 
had been a private person. Since a “person” exists only in “his” duties 
and rights, the legal personality of the State is no different from the 
legal personality of a private individual, insofar as the duties and rights 
of the State have the same contents as the duties and rights of the pri- 
vate person. There is no juristic difference between the State as owner 

* Holland, Elements of Juwsprtjdence 128. 

t Holland, Elements of Jurisprudence 366. 
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or tenant of a house and a private owner or tenant if the “rights” of 
both are the same, which is possible and often is actually the ra<y 
The fact that, in one case, the State is party as well as judge, while in 
the other it is judge only, does not furnish an effective criterion for dis- 
tinguishing public and private law. This criterion refers only to the 
procedure by which a dispute is settled, which concerns the duties and 
rights in question; and the difference may consist only in the fact that 
in one case the function of the plaintiff or defendant is imputed to the 
State, whereas in the other case it is not. This imputation ralk forth 
the idea that the two cases are different because only in the second but 
not in the first is the principle maintained according to which nobody 
shall be judge in his own case. In reality, however, the principle is 
maintained in both cases. For the so-called duties and rights of the 
State are duties and rights of organs of the State, that is, duties and 
rights of individuals whose actions are imputed to the State. The organ 
which represents the State as subject of a duty or a right is not the same 
as the organ that represents the State as a judge. These two organs are 
two totally different individuals, they are, in reality, no less different 
than the judge on the one hand and plaintiff or defendant on the other 
hand, in a case where both parties are private persons. The necessary 
impartiality in the conduct of the process is therefore not impaired by 
the fact that the acts of the plaintiff or defendant are imputable to the 
State; and only the lack of the necessary impartiality could constitute 
a real difference between the two cases. If we look, through the veQ 
with which the imputation and personification conceals the legal reality, 
at the acting human individuals, we see that there is no “union of the 
attributes judge and party,” even when the functions of different indi- 
viduals who act as judge and party are interpreted to be acts of “one 
personality.” 

c. Superiority and Inferiority 

The difference between private and public law, according to another 
theory, is a difference between legal relations where both parties are 
equal and legal relations where one is inferior to the other. Any private 
person is equal to any other and is inferior only to the State. There aire, 
however, it is said, situations in which the State appears as an equal of 
private persons, and those where the State is superior to private per- 
sons. As owner, as creditor and debtor, ^e State is a subject of priva te 
law , since, here, it is equal to the sublets to whom it stands m leffl l 
relation. As court and as administrative authority the state is the sub- 
ject of public law, since here it is superior to the subjects to whom it 
stands in legal relation. 
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In what, however, does this relation of legal superiority and inferior- 
ity consist? As a subject of rights and duties, the State, as well as other 
persons, is subjected to the legal order. As subjects of rights and duties 
the State and the individual are equal. The relation of legal superiority 
and inferiority can therefore not consist in the nature of the subjects and 
of their mutual rights and duties. The distinction which the theory 
under discussion has in mind — but usually fails to state clearly — 
refers to the way in which the legal relationship is brought about, to the 
method by which the individual duty is created to which corresponds 
the right of the subject who is considered to be equal or superior to the 
subject of the duty. The distinction between private and public law 
which the theory under discussion has in mind refers to the creation of 
the secondary norm determining for a concrete case the behavior the 
contrary of which is the delict. An example may serve to illustrate this. 

The duty of paying back a loan arises from the contract between 
debtor and creditor. The legal order delegates to individuals the regu- 
lation by contracts of their economic relationships. That is to say, the 
legal order stipulates: “If two individuals make a contract, if one of 
them breaks it and if the other brings an action against the first, then 
the court shall execute a sanction against the first.” On the basis of this 
general norm, the obligation of the individual is determined by the indi- 
vidual norm which the contract creates. This individual norm is of a 
secondary nature, and presupposes the above-mentioned general norm. 

Another example is the following: A finance bill obligates individuals 
to pay taxes according to their incomes, by providing for sanctions in 
case the tax is not paid. But, according to some legal orders, a concrete 
individual comes under the actual obligation of paying such and such a 
tax only if a competent organ, a tax officer, after estimating his income, 
orders him to do so. The order issued by the taxation organ, an indi- 
vidual secondary norm, constitutes the concrete obligation of the in- 
dividual. 

d. Autonomy and Heteronomy {Private and Administrative Law) 

These two examples illustrate two different methods of creating sec- 
ondary norms by which concrete obligations may be imposed upon an 
individual. In our first example, the loan contract, the obligation of the 
debtor is determined by a secondary norm in the creation of which the 
individual to be obligated participates. This is an essential of all con- 
tractual obligations. These obligations do not come into existence 
against or without the will of the individual to be obligated. The con- 
tract — the contractual creation of obligations — corresponds to the 
principle of autonomy. In the second of our examples, the taxation 



PRIVATE AND PUBLIC LAW 205 

order, the obligation of the taxpayer is determined by a secondary norm 
in the creation of which the subject to be obligated does not participate. 
The taxation order is a typical administrative act. It creates a secondary 
norm by which an individual is obligated without, even against his will. 
This way of creating norms corresponds to the principle of heteronomy. 

It is this antagonism between autonomy and heteronomy which is the 
ground for the distinction between private and public law, insofar as 
this opposition is interpreted to mean that private law regulates the 
relations between equal subjects, while public law regulates those be- 
tween an inferior and a superior subject. In the field of private law the 
subject of an obligation is faced with the subject of the corresponding 
right. Here, the two parties of a right-duty relationship may in fact be 
considered as equal insofar as the secondary norm, constituting this re- 
lationship, is created by their identical declarations of will, by a legal 
transaction. Private law is characterized by the fact that the secondary 
norm, the violation of which is a condition of the sanction, is created by 
a legal transaction, and that the legal transaction, the t3q5ical represen- 
tation of which is the contract, corresponds to the principle of auton- 
omy.* In the field of administrative law, the secondary norm constitut- 
ing the concrete obligation of the individual is created by an adminis- 
trative act which is analogous to the legal transaction. Here the subject 
of an obligation is faced with an organ of the State that appears as the 
subject of a competence rather than as that of a right. The State organ 
may be considered as superior to the private person, not because the 
organ represents the State, but because it is empowered to obligate the 
private person by one-sided declarations of will. But this interpretation 
is inaccurate. Strictly speaking, the subject of an obligation is subjected 
to the authority of the obligating norm only, not to the norm-creating 
individual, the organ. The difference between administrative law, as 
public law, and private law does not lie in the fact that the relationship 
between State and private person is different from the relationship be- 
tween private persons but in the difference between a heteronomous and 
an autonomous creation of secondary norms. 

The antagonism of heteronomy and autonomy, which, with reference 
to the creation of secondary norms, constitutes the difference between 
public and private law, is decisive also in the creation of the primary 
legal norms. Here it constitutes the difference between autocracy and 
democracy and thus furnishes the criterion for the classification of 
governments. 

♦ Cf. supra, pp. 136!. 
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e. Family Law; International Law 

Most, though not all, of the norms which are designated as public 
and private law may be distinguished by the criterion here given. There 
are norms, however, considered as a part of private law, which create 
obligations against the will of the persons obligated. In family law, for 
instance, a wife may be legally obligated to obey her husband, and 
children their father. There are likewise norms, traditionally counted 
as public law, but which permit of concrete legal relationships being 
created by contracts just as in private law. One speaks of a contract of 
public law without, however, being able to distinguish it clearly from a 
contract of private law. This holds in particular of the treaty of inter- 
national law which is commonly referred to the domain of public law 
though it almost without exception conforms with the principle of 
autonomy. 

/. Public or Private Interest {Private and Criminal Law) 

On the other hand, one considers as public law legal norms which do 
not at all create any legal relationships whose parties could be regarded 
either as equal or as inferior and superior. The norms of criminal law, 
in particular, fall into this category. The concrete obligation of an indi- 
vidual is here not determined by a secondary norm created by a legal 
transaction or an administrative act.* The reason why the criminal law 
is classified as public law thus cannot be the same as the reason why 
administrative law is so classified. This difference between criminal as 
public law, and private law does not appear in the norms of substantive 
but of adjective law. Criminal law differs in fact from private law in 
the matter of the norms of procedure. ‘As pointed out.f in the field of 
private law it is up to the private party whose interests have been vio- 
lated to put in motion the procedure leading to the sanction, while, in 
the field of criminal law, a special organ of the State has this function. 
This difference in the technique of private (civil) and criminal law is 
explained by the fact that the legal order providing punishment as sanc- 
tion does not recognize as decisive the interest of the private individual 
directly violated by the delict, but the interest of the legal community, 
the organ of which is the public prosecutor. 

In view of this fact, it has often been thought possible to define the 
norms of private law as those which protect private interests, and the 
norms of public law as those which safeguard the interests of the State. 


♦ Cf. supra, pp. i37f. 
t Cf. supra, pp. 84f. 
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This definition, however, is invalidated by the fact that the State can be 
a party to a legal relation within the domain of private law. In this 
case, the norms of private law undoubtedly perform the function of pro- 
tecting the interests of the State, the so-called “public” interest. Dis- 
regarding this special case, one cannot deny that the maintenance of 
private law, too, is in the public interest. If it were not, the application 
of private law would not be entrusted to organs of the State. The only 
distinction which is valid from the point of view of analytic juris- 
prudence is that based on the difference in technique of civil and crimi- 
nal procedure. But that distinction cannot be used to segregate admin- 
istrative law from private law. 

The distinction between private and public law thus varies in mean- 
ing depending upon whether it is criminal law or administrative law that 
one wishes to separate from private law. The distinction is useless as a 
common foundation for a general systematization of law. 

II. THE ELEMENTS OF THE STATE 
A. The Territory of the State 

a. The Territory of the State as the Territorial Sphere of 
Validity of the National Legal Order 

If the State is a legal order, then all problems arising within a gmeral 
theory of the State must be translatable into problems that make sense 
within the general theory of law. All properties of the State must be 
capable of being presented as properties of a legal order. WTiat, then, are 
the characteristic properties of a State? 

Traditional doctrine distinguishes three “elements” of the State: its 
territory, its people, and its power. It is assumed to be of the essence of 
a State that it occupies a certain limited territory. The existence of the 
State, Willoughby says,* “is dependent upon the claim upon the part 
of the State to a territory of its own.” The State, conceived as an actual 
social unity, seems to imply a geographical imity as well: one State — 
one territory. A closer examination, however, shows that the unity of 
the State territory is in no way a natural geographic one. The territory 
of a State must not necessarily consist of one piece of land. Such teri- 
tory is named “integrate” territory. The State territory may be “dis- 
membered.” Sometimes, to one and the same State territory belong 
parts of space which are not phyacally contiguous, but separated from 
eadi other by territories belonging to another State or to no State at all. 
To die territory of a State belong its colonies, from which it may be 

*W. W. Willoughby, Fumdauental Concepts of Public Law 64. 
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separated by the ocean, and also so-called “enclosures” that are com- 
pletely surrounded by the territory of another State. These geographi- 
cally disconnected areas form a unity only insofar as one and the 
legal order is valid for all of them. The unity of the State territory, and 
therefore, the territorial unity of the State, is a juristic, not a geo- 
graphical-natural unity. For the territory of a State is in reality nothing 
but the territorial sphere of validity * of the legal order called State. 

Those normative orders that are designated as States are character- 
ized precisely by the fact that their territorial spheres of validity are 
limited. This distinguishes them from other social orders, such as 
morality and international law, which claim to be valid wherever human 
beings live. Their territorial spheres of validity are — in principle — 
unlimited. 

b. The Limitation of the Territorial Sphere of Validity of the 
National Legal Order by the International Legal Order 

The limitation of the sphere of validity of the coercive order called 
State to a definite territory means that the coercive measures, the sanc- 
tions, provided by the order have to be established for this territory 
only, and have to be executed only within it. Actually, it is not impos- 
sible that a general or individual norm of the legal order of a certain 
State should prescribe that a coercive act shall be carried out within 
the territory of another State, and that an organ of the former State 
should execute this norm. But should such a norm be enacted or exe- 
cuted, the enactment of the norm and its execution, that is, the per- 
formance of the coercive act within the territory of the other State, 
would be illegal. The legal order violated by these acts is the interna- 
tional law. For it is positive international law that determines and thus 
delimits from each other the territorial spheres of validity of the various 
national legal orders. If their territorial spheres of validity were not 
legally delimited, if the States did not have any fixed boundaries, the 
various national legal orders, and that means the many States, could not 
possibly coexist without conflicts. This delimitation of the territorial 
spheres of validity of the national legal orders, the boundaries of the 
States, has a purely normative character. The territory of the State is 
not the area where the acts of the State, and especially the coercive acts, 
are actually carried out. By the fact that an act of the State is carried 
out in a certain territory the territory does not become the territory of 
the State whose organ has carried out the act. An act of the State may 
be carried out illegally on the territory of another State. “Illegally” 
means, as pointed out, contrary to international law. The territory of 
♦ Cf. supra, pp 4sil. 
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the State is the space within which the acts of the State and especially 
its coercive acts are allowed to be carried out, the space within which 
the State, and that means, its organs, are authorized by international 
law to execute the national legal order. The international legal order 
determines how the validity of the national legal orders is restricted to a 
certain space and what are the boundaries of this space. 

That the validity of the national legal order is restricted by the inter- 
national legal order to a certain space, the so-called territory of the 
State, does not mean that the national legal order is authorized to regu- 
late only the behavior of individuals living within this space. The 
restriction refers in principle only to the coercive acts provided by the 
national legal order and the procedure leading to these acts. The re- 
striction does not refer to all the conditioning facts to which the Ipgni 
order attaches coercive acts as sanctions, especially not to the delict. A 
State can, without violating international law, attach sanctions to delicts 
committed within the territory of another State. International law is 
violated only when a norm is enacted which prescribes a coercive act to 
be carried out in the territory of another State or when a coercive act, or 
an act preparing such a coercive act, is actually carried out in the terri- 
tory of another State. The penal code of a State may stipulate that the 
courts have to sentence delinquents irrespective of where the delicts are 
committed, without thereby violating international law. But interna- 
tional law is infringed if a State detains and punishes a criminal in the 
territory of another State. With certain exceptions, this principle holds 
also for the coercive acts provided by civil and administrative law. 

The principle that international law delimits the territorial sphere of 
validity of the national legal order only with respect to the coercive act, 
the sanction, and its preparation, is disputed as far as criminal law is con- 
cerned. As to criminal law, the competence of a State to punish crimes 
committed in a foreign country is — according to some writers — re- 
stricted to the punishment of its own citizens. As far as foreigners are 
concerned, they argue “that at the time such criminal acts are com- 
mitted the perpetrators are neither under the territorial nor under the 
personal supremacy of the States concerned; and that a State can only 
require respect for its laws from such aliens as are permanently or 
transiently within its territory.” But, says Oppenheim,* this “is not a 
view which, consistently with the practice of States and with common 
sense, .can be rigidly adopted in all cases.” According to Oppenheim, a 
State has the right to jurisdiction over acts of foreigners committed in 
foreign countries if the acts are performed “in preparation of and par- 
ticipation in common crimes committed or attempted to be committed 

'I L. Oppenheim, International Law (jth cd. 193?) 268f. 
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in the country claiming jurisdiction”; or if by these acts subjects of the 
State claiming jurisdiction are injured, or if these acts are directed 
against its own safety. But does a State violate international law by 
exercising jurisdiction over other acts of foreigners committed in foreign 
countries? 

In the Lotus Case the Permanent Court of International Justice* 
expressed the opinion, in 1927, that there is no rule of International 
Law which prohibits a State from exercising jurisdiction over a for- 
eigner in respect of an offence committed outside its territory. “The 
territoriality of criminal law is . . . not an absolute principle of Inte?- 
national Law, and by no means coincides with territorial sovereignty.” 

That the power of the State is limited to its own territory does not 
mean that no act of the State may legally be carried out outside this 
State’s territory. The limitation refers in principle only to coercive acts 
in the wider sense of the term, including also the preparation of coercive 
acts. Only these acts may not be executed on the territory of another 
State without violating international law. During his stay in a foreign 
State, the head of a State can conclude international treaties, promul- 
gate laws, or appoint officials by putting his signature on the documents 
concerned, all without infringing upon the international rights of the 
State he is visiting. But he would violate international law if he were 
to have his police arrest one of his subjects on the territory of the State 
where he is a guest. The facts that the limitation of the territorial 
validity of the national legal order by international law refers only to 
the coercive acts provided by this order, and that by restricting these 
coercive acts to a certain territory the legal existence of the State is re- 
stricted to this territory, show clearly that the ordering of coercive 
acts, which is an essential element of law, is at the same time the essen- 
tial function of the State. 

c. The Territory of the State in a Narrower and in a Wider Sense 

Within the territorial sphere of validity of the national legal order, 
that is, within the space where a certain State is authorized to perform 
coercive acts, we have to distinguish the territory of the State in a 
narrower and in a wider sense. The territory of the State in a narrower 
sense is that space within which in principle one State, the State to 
which the territory belongs, is entitled to carry out coercive acts, a 
space from which all the other States are excluded. It is the space for 
which, according to general international law, only one definite national 
legal order is authorized to prescribe coercive acts, the space within 

♦ Series A, No 10, and Scries C, N" 13-II. 
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which only the coercive acts stipulated by this order may be executed. 
It is the space within the so-called boundaries of the State. 

But there are also areas where all States are permitted to carry out 
coercive acts, with certain restrictions; Such areas are the open sea (or 
high seas) and the territories which have the character of no State’s 
land because they do not legally belong to any particular State. The 
open sea is that part of the sea which lies beyond the territorial waters. 
The territorial waters (the maritime belt) legally belong to the territory 
of the littoral States, but the latter are here, according to international 
law, subjected to certain restrictions. The most important restriction 
is this: The littoral State is obliged, in time of peace, to allow the mer- 
chantmen of every other State to pass inoffensively through its terri- 
torial waters. As far as foreign men-of-war are concerned it is assumed 
that the right of passage through such parts of the maritime belt as form 
part of the highways for international traffic cannot be denied. The open 
sea is an area where any State is entitled to undertake any action, and 
especially exercise its coercive power, on board its own ships, that is, 
on board the ships which legitimately sail under the flag of this State. 
The exercise of a State’s coercive power on the open sea is restricted 
only insofar as the State is not entitled to exercise its coercive power 
against the vessels of other States except under certain circumstances. 
Thus, it has the right to punish all such foreign vessels as sail under its 
flag without being authorized to do so; and to punish piracy even if 
committed by foreigners. 

Territories which are the land of no State have a legal status similar 
to that of the open sea. Here, every State may exercise its coercive power 
without violating international law. But there is a difference. The terri- 
tory which is no State’s land may be annexed by any State by way of 
actual occupation, without violating international law: but every at- 
tempt by a State to occupy a part of the open sea constitutes a viola- 
tion of international law. No part of the open sea is allowed by inter- 
national law to be subjected to the exclusive domination by one State, 
to become the exclusive sphere of validity of one national legal order, to 
become the territory of a State in the narrower sense. That is the legal 
principle of the “freedom of the open sea,” one of the fundamental 
principles of general international law.* The open sea and the territories 

*Oppenheim formulates this principle as foliows (i International Law 
468); “The term ‘Freedom of the Open Sea’ indicates the rule of the Law of Na- 
tions that the open sea is not, and never can be, under the sovereignty of any State 
whatever. Since, therefore, the open sea is not the territory of any State, no State 
has as a rule a right to exercise its legislation, administration, jurisdiction, or police 
over parts of the open sea.” This formulation is not quite correct. For every State 
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which are no State’s land are territory of all States, but they are not the 
exclusive territory of one State, not the exclusive territorial sphere of 
validity of one national legal order. They are a space where, so to speak, 
the territorial spheres of validity of the different national legal orders 
penetrate each other. 

d. The “ImpenetrabUity” of the State 

The principle that the national legal order has exclusive validity for 
a certain territory, the territory of the State in the narrower sense, and 
that within this territory all individuals are subjected only and exclu- 
sively to this national legal order or to the coercive power of this State, 
is usually expressed by saying that only one State can exist on the same 
territory, or — borrowing a phrase from physics — that the State is 
“impenetrable.” There are, however, certain exceptions to this principle. 
A State can by international treaty be accorded the right to undertake 
certain actions, especially to perform coercive acts, on the territory of 
another State, acts that would not be allowed according to general in- 
ternational law. In wartime, a State is, even by general international law, 
permitted to undertake coerciVe actions on foreign territory that it occu- 
pies militarily. Another exception is the so-called condominium or co- 
imperium exercised by two (or more) States over the same territory. 
The legal order valid for this territory is a common part of the legal 
orders of the States exercising the condominium. The norms of this legal 
order are established by an agreement between the States exercising the 
condominium and executed by common organs of these States. The terri- 
tory of the condominium is a common territory of these States, a common 
territorial sphere of validity of their national legal orders. 

The federal State is sometimes cited as a further exception ; the terri- 
tory of each member State, it is argued, is simultaneously part of the 
territory of the federal State. We are, however, faced with an actual 
exception only if we recognize the so-called member States of a federal 
State as genuine States. We shall return to this question later. 

has a right to exercise its sovereignty on the open sea; only, no State has the right 
to exercise its sovereignty exclusively, Le., excluding by force another State from 
exercising the same right on the open sea. Oppenheim continues: “Since, further, the 
open sea can never be under the sovereignty of any State, no State has a right to 
acquire parts of the open sea through occupation. . . .” It is more correct to say 
that no part of the open sea can be exclusively under the sovereignty of one State; 
that is the reason why no State has the tight to acquire parts of the open sea through 
occupation. 
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e. The Boundaries of the State Territory {Changes in the 
Territorial Status) 

The principle that the national legal order is valid exclusively for a 
certain territory means that from this territory the validity of any other 
national legal order is excluded. But the validity of the international 
legal order is not excluded from the territorial sphere of validity of the 
national legal order. The territorial sphere of validity of the inter- 
national legal order comprises the spheres of validity of all national 
legal orders. For the spheres of the latter are determined by interna- 
tional law; they are determined according to the principle of efiec- 
tiveness. 

The exclusive validity of a national legal order extends, according to 
international law, just as far as this order is, on the whole, efficacious, 
that is, permanently applied, as far as the coercive acts provided for by 
this order are actually carried out. This is the legal principle according 
to which the boundaries of the States running on the surface of the 
earth are determined. 

Traditional theory distinguishes between “natural” and “artificial,” 
i.e., legal, boundaries; but the boundaries of a State have always a legal 
character, whether or not they coincide with such “natural” frontiers, 
as, for instance, a river or a mountain range. 

The boundaries of a State may be determined by an international 
treaty. One State may, for example, cede a part of its territory to an- 
other State by treaty. Such a treaty gives the cessionary a legal title 
against the ceding State. The former acquires, by the treaty of cession, 
the right to occupy the ceded territory, that is to extend the validity and 
efficacy of its legal order to that area. The ceded territory, however, 
does not cease to be part of the territory of the ceding State and does not 
become part of the cessionary’s territory until the latter’s legal order 
becomes actually efficacious within the ceded territory, until the cession- 
ary has actually taken possession of the ceded territory. The legal 
change in the territorial status takes place according to the principle of 
effectiveness. If there is a treaty of cession, then the change of territory 
in the relationship between two States does not imply any violation of 
international law. If there is no agreement between the States concerned, 
then the occupation, that is taking possession of the territory of one 
State by another State, constitutes a violation of international law, which 
obligates States to respect each other’s territorial integrity. The viola- 
tion of international law entails the consequences provided by this legal 
order: the State whose right is violated by the illegal occupation is en- 
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titled to resort to war or reprisals against the State responsible for the 
violation.* 

Nevertheless, there occurs, according to international law, a ter- 
ritorial change, provided that the occupation, made with the intention 
of incorporating the occupied territory into the territory of the occu- 
pying State, assumes a permanent character, and that means that the 
legal order of the occupying State becomes efficacious for the territory 
in question. Usually one speaks of “occupation,” as a title of acquisition, 
only when the territory previously did not belong to another State. 
When, on the contrary, the territory belonged to another State, one 
speaks of “annexation,” having in mind the case of conquest, that is, the 
case of taking possession of enemy territory through military force in 
time of war. Traditional theory admits that anne.xation of conquered 
enemy territory, whether of the whole (subjugation) or of part, consti- 
tutes acquisition of the territory by the conquering State, if the conquest 
is firmly established.! Taking possession through military force of the 
territory of another State against the latter’s will is possible, however, 
without any military resistance on the part of the victim. Provided that 
a unilateral act of force performed by one State against another is not 
considered to be war in itself (war being, according to traditional opin- 
ion, “a contention between two or more States through their armed 
forces” and hence at least a bilateral action J) annexation is not only 
possible in time of war, but also in time of peace. The decisive point is 
that annexation, that is, taking possession of another State’s territory 
with the intention to acquire it, constitutes acquisition of this territory 
even without the consent of the State to which the territory previously 
belonged, if the possession is “firmly established.” It makes no difference 
whether the annexation tcikes place after an occupatio bellica or not. 
{Occupatio bellica, the belligerent occupation of enemy territory, is a 
specific aim of warfare; it does not, in itself, imply a territorial change.) 

If the extension of the efficacy of a national legal order to the terri- 
torial sphere of validity of another national legal order, the efficacious 
annexation of the territory of one State by another State implies a viola- 
tion of international law, the guilty State, as pointed out, exposes itself 
to the sanctions provided by general or particular international law. The 
fact that the act of annexation is illegal does not prevent, however, 
the annexed territory from becoming part of the occupying State’s terri- 
tory, provided that the annexation is firmly established. Ex injuria jus 
oritur. This follows from the legal principle of effectiveness prevailing 

* Cf. infra, pp. saSff. 

t Cf. I Oppenheim, International Law 427!., 430. 

t Cf. 2 Oppenheim, International Law (6th ed. 1940) i66f. 
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in international law. It is the same principle according to which the ter- 
ritory of a State can be extended to a territory which previously was no 
State’s land. The difference between the acquisition of territory which 
has the character of no State’s land and the annexation of territory be- 
longing to another State consists simply in the fact that in the first case 
the occupation of the territory constituting the change in the territorial 
status according to the principle of effectiveness is always legal, whereas 
in the second case it is legal only if it is the execution of a treaty of 
cession. 

It is possible that a treaty of cession follows the occupation of the ced e d 
territory by the acquiring State, as for instance in the case where the 
cession is the outcome of war and the ceded territory has been in the 
military occupation of the State to which it is now ceded. If the occupa- 
tion preceding the treaty of cession had the character of a violation of 
international law, the following treaty has the function of legalizing the 
occupation. 

Traditional theory also considers accretion, that is, the increase of 
land through new formations, such as the rise of an island within a river 
or within the maritime belt, as a mode of acquiring territory. It is as- 
sumed that according to general international law, “enlargement of ter- 
ritory, if any, created through new formations, takes place ipso facto by 
the accretion, without the State concerned taking any special step for 
the purpose of extending its sovereignty.” * This rule, however, pre- 
supposes that the new territory lies within the sphere of effective control 
on the part of the acquiring State. 

Under “prescription” in international law, which is likewise consid- 
ered a mode of acquiring State territory, the rule is understood that an 
undisturbed continuous possession produces “a title for the possessor, if 
the possession has lasted for some length of time.” f Since no rule exists 
as regards this length of time, it is scarcely possible to distinguish “pre- 
scription” from the general principle of effectiveness, according to which 
firmly established possession exercised by the possessing State with the 
intention to keep the territory as its own constitutes acquisition of this 
territory. According to the principle of effectiveness, too, possession must 
last for some length of time in order to be considered as “firmly estab- 
lished.” Oppenheim states: “The basis of prescription in International 
Law is nothing else than general recognition of a fact, however unlawful 
in its origin, on the part of the members of the Family of Nations.” t 

* 1 Oppenheim, International Law (sth ed.) 445. 

1 1 Oppenheim, International Law 455. 

1 1 Oppenheim, International Law 455. 
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He says further “that in the practice of the members of the Family of 
Nations, a State is considered to be the lawful owner even of those parts 
of its territory of which originally it took possession wrongfully and 
unlawfully, provided that the possessor had been in undisturbed pos- 
session for such a length of time as is necessary to create the general con- 
viction that the present order of things is in conformity with interna- 
tional order.” But he admits at the same time “that no general rule can 
be laid down as regards the length of time”; * and that annexation of 
conquered territory “confers a title only after a firmly established con- 
quest,” t without regard to the legal or illegal character of the conquest 
and to the length of time which expired after it. 

Traditional theory distinguishes between derivative and original modes 
of acquisition, according “as the title tliey give is derived from the title 
of a prior owner-State, or not.” ^ Since the “ownership,” that is, the 
fact that a certain territory legally belongs to a certain State, is based 
only and exclusively on the permanent efficacy of the coercive order of 
that State for the territory in question and not on the “ownership” of 
the prior State, there is no derivative acquisition at all. The characteris- 
tic of cession is not — as usually assumed — that this mode of acquisi- 
tion is derivative, but that it makes possible the acquisition of the terri- 
tory of another State without violation of international law. 

The different modes of losing territory correspond to the modes of 
acquiring territory and are, like the latter, determined by the principle 
of effectiveness. This is especially true of so-called “dereliction,” which 
corresponds to occupation. We speak of dereliction when a State aban- 
dons a part of its territory without intending or being able to retake it. 

A mode of losing territory which does not correspond to a mode of 
acquiring is the establishment of a new State on a part of the territory 
of an old State by a part of its population. The coming into existence 
of a new State takes place, as we shall see later, according to the prin- 
ciple of effectiveness, whether the establishment of a new State is the 
outcome of a revolutionary secession of a part of the population, as for 
instance in the case of the United States, or of an international treaty, as 
for instance in the case of Danzig and the Vatican State. The constitu- 
tive fact is that a new national legal order becomes efficacious for a terri- 
tory which previously was part of the territory of an existing State; and 
that consequently the previously valid national legal order ceases to be 
efficacious for this territory. 

* I Oppenheim, iKTEBirATioirAL Law 456. 

1 1 Oppenheim, International Law 450. 

1 1 Oppenheim, International Law 429. 
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/. The Territory of the State a Space of Three Dimensions 

The territory of a State is usually considered as a definite portion of 
the earth’s surface. This idea is incorrect. The territory of the State, 
as the territorial sphere of validity of the national legal order, is not a 
plane, but a space of three dimensions. The validity as well as the 
efiicacy of the national legal order extends not only in width and length 
but also in depth and height. Since the earth is a globe, the geometrical 
form of this space — the space of the State — is approximately an 
inverted cone. The vertex of this cone is in the center of the earth, where 
the conic spaces, the so-called territories of all the States, meet. What 
traditional theory defines as “territory of the State,” that portion of the 
earth’s surface delimited by the boundaries of the State, is only a visible 
plane formed by a transverse section of the State’s conic space. The 
space above and below this plane belongs legally to the State as far as 
its coercive power, and that means juristically the efficacy of the national 
legal order, extends. 

Many writers assume that the entire space above and below the State 
territory (as part of the surface of the earth) belongs to the territorial 
State without regard to the extent of its effective control. This view, 
however, is not compatible with the general principle of effectiveness. As 
far as the air space is concerned. Article i of the International Air 
Convention concluded in 1919 declares that every State has “complete 
and exclusive sovereignty” in the air space above its territory and terri- 
torial waters. According to Article 2 of the Convention the contracting 
parties agree “in time of peace to accord freedom of innocent passage” 
above their territory and territorial waters to the aircraft of the other 
contracting States who observe the conditions prescribed in the Con- 
vention. According to Article 3 any State has the right “for military 
reasons or in the interest of public safety” to map out “prohibited areas” 
provided this is published and notified to the other contracting States. 
It stands to reason that a State can enforce the provisions of this 
convention or of its own national legal order against the aircraft of an- 
other State only within that part of the air space over which it has effec- 
tive control. The validity of any legal order cannot extend beyond this 
sphere. On the other hand, there is no rule of general international law 
constituting a free air space or a free subsoil analogous to the principle 
of “freedom of the open sea.” From the lack of such a norm does not 
necessarily follow the consequence that the entire space above and below 
the surface belongs to the territory of the State concerned. It is quite 
possible that the air space as well as the subsoil which is beyond the 
effective control of the territorial State has the character of no State’s 
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land. It seems, however, that, according to general international law, 
the other States have no right to occupy this space even if they have the 
technical ability to do so. The only way to characterize these parts of 
the space in conformity with the principle of effectiveness is to assume 
an exclusive right of the territorial State to occupy, that is to say, to 
extend according to the progress of its technical means, the efficacy of its 
legal order to those parts of the air space and subsoil which before were 
beyond its effective control. 

g. Relationship between the State and its Territory 

In traditional doctrine, a certain prominence is given to the question 
of the relationship between the State as a juristic person and “its” ter- 
ritory. The problem arises from the anthropomorphic idea that the State 
is a kind of man or superman, and its territory a kind of estate that he 
owns. There are, it is true, certain similarities between the laws regulat- 
ing the transfer of real estate and the rules of international law concern- 
ing territorial changes. But nevertheless the problem must be discarded 
as a pseudo problem. There is no relation at all between the State, con- 
sidered as a person, and its territory, since the latter is only the territorial 
sphere of validity of the national legal order. It is therefore pointless 
to ask whether the State’s relationship to its territory has the character 
of a jus in rem or a jus in personam. The determination of the sphere 
of validity of the national legal order by international law is something 
wholly different from the stipulations of the national legal order by which 
a jus in rem or a jus in personam is constituted. 

B. Time as an Element of the State 
a. The Temporal Sphere of Validity of the National Legal Order 

It is characteristic of traditional theory that it considers space — the 
territory — but not time as an “element” of the State. A State exists, 
however, not only in space but also in time, and if we regard territory 
as an element of the State, then we have to regard the period of its 
existence as an element of the State, too. When it is said that not more 
than one State can exist within a given space, it is obviously meant that 
not more than one State can exist within the same space at the same 
time. It is taken as self-evident that, as history shows, two different 
States can exist one after the other, at least partly, within the same 
space. Just as territory is an element of the State, not in the sense of a 
natural space which the State fills up like a physical body, but only in 
the sense that it is the territorial sphere of validity of the national legal 
order, so time, the period of existence, is an element only in the sense 
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that it is the corresponding temporal sphere of validity. Both spheres 
are limited. Just as the State is spatially not infinite, it is temporally not 
eternal. It is the same order which regulates the spatial coexistence of 
the many States and their temporal sequence. It is international law 
which delimits the territorial as well as the temporal sphere of validity 
of the national legal order. The point of time when a State begins to 
exist, that is, the moment when a national legal order begins to be valid, 
as well as the moment in which a national legal order ceases to he valid, 
is determined by positive international law according to the principle of 
effectiveness. It is the same principle according to which the territorial 
sphere of validity of the national legal order is determined. 

b. Birth and Death of the State 

I. Limitation of the Temporal Sphere of Validity of the National 
Legal Order by the International Legal Order 

The problem of the temporal sphere of validity of the national legal 
order is usually presented as the problem of the birth and death of the 
State. It is generally recognized that the question whether a new State 
has come into existence, or an old State has ceased to exist, is to be an- 
swered on the basis of international law. The relevant principles of 
international law are commonly stated as follows: A new State in the 
sense of international law has come into existence if an independent gov- 
ernment has established itself by issuing a coercive order for a certain 
territory and if the government is effective, i.e., if the government is able 
to obtain permanent obedience to its order on the part of the individuals 
living in diis territory. It is presupposed that the territory in which the 
coercive order has been put into force has not previously formed, together 
with the individuals living thereon, the territory and the population of 
one State. It must be a territory w'hich, together with the individuals 
living thereon, has until now belonged to no State at all, or to two or 
more States, or has formed only part of the territory and the population 
of one State. If a government has established itself which is able to 
obtain permanent obedience to its order in a territory and over a popu- 
lation which were already the territory and the population of one State, 
if territory and population are identical, then no new State in the sense 
of international law has come into existence; only a new government has 
been established. A new government in this sense is assumed only if it is 
established through revolution or coup d’dtat. 

2. The Identity of the State 

A State remains the same as long as the continuity of the national legal 
order is maintained, that is to say, as long as the changes of this order, 
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even fundamental changes in the contents of the legal norms or of the 
territorial sphere of validity, are the result of acts performed in con- 
formity with the constitution; provided that the change does not imply 
the termination of the validity of the national legal order as a whole. 
The latter is the case, for example, when a State, by an act of its own 
legislation, merges into another State. Thus the Austrian Republic, by 
a law voted by its National Assembly on November 12, 1918 (but not 
executed) and later on by a law enacted by its government on March 13, 
1938, was declared a part of the German Reich. 

Only from the point of view of the national legal order itself does the 
latter’s continuity coincide with the identity of the State constituted by 
this legal order. If, however, the change is the result of a revolution or 
a coup d’etat, the question of the identity of the State can be answered 
on the basis of the international legal order only. According to inter- 
national law, the State remains the same as long as the territory remains 
essentially the same. The identity of the State in time is based directly 
upon the identity of the territory and only indirectly upon the identity 
of the population living in the territory. According to traditional theory, 
a State ceases to exist when the government is no longer able to obtain 
obedience to the coercive order which until now has been efficacious for 
this territory. In order to assume that a State ceases to exist it is neces- 
sary that no other government be able to obtain permanent obedience to 
the coercive order valid for the territory under discussion. The latter 
may become no State’s land or part of the territory of another State, or 
part of the territories of two or more other States, if the territory in 
question remains in its entirety territory of one State it is not possible 
to assume that one State has ceased to exist and another State has come 
into existence in the same territory. It is the same State which continues 
to exist, but under a new government which came into power by revolu- 
tion or coup d’etat. 

3. Birth and Death of the State as Legal Problems 

The problem as to the beginning and ending of the existence of a State 
is a legal problem only if we assume that international law really em- 
bodies some such principles as indicated in the foregoing chapter. Even 
though some authors advocate the opposite view, the whole problem, as 
usually formulated, has a specifically juristic character. It amounts to 
the question: Under what circumstances does a national legal order begin 
or cease to be valid? The answer, given by international law, is that a 
national legal order begins to be valid as soon as it has become — on the 
whole — efficacious; and it ceases to be valid as soon as it loses this 
efficacy. The legal order remains the same as long as its territorial sphere 



TIME AS AN ELEMENT OF THE STATE 221 

of validity remains essentiaUy the same, even if the order should be 
changed in another way than that prescribed by the constitution, in the 
way of revolution or cmip d’etat. A victorious revolution or a successful 
coup d’etat does not destroy the identity of the legal order which it 
changes. The order established by revolution or coup d’etat has to be 
considered as a modification of the old order, not as a new order, if this 
order is valid for the same territory. The government brought into per- 
manent power by a revolution or coup d’etat is, according to international 
law, the legitimate government of the State, whose identity is not affected 
by these events. Hence, according to international law, victorious revolu- 
tions or successful coups d’etat are to be interpreted as procedures by 
which a national legal order can be changed. Both events are, viewed in 
the light of international law, law-creating facts. Again, ex injuria jus 
oritur; and it is again the principle of effectiveness that is applied. 

c. Recognition 

I. Recognition of a Community as a State 

General international law determines the conditions on which a social 
order is a national legal order or, what amounts to the same thing, the 
conditions on which a community is a State and, as such, a subject of 
International Law. If States are subjects of international law, the latter 
must determine what a State is, just as national law has to determine 
who are the subjects of duties and rights stipulated by it; for instance, 
only human beings and not animals, or only free men and not slaves. If 
international law did not determine what a State is, then its norms would 
not be applicable. 

According to international law, a social order is a national legal order 
if it is a relatively centralized coercive order regulating human behavior, 
if this order is inferior only to the international legal order, and if it is 
efficacious for a certain territory. The same rule, if expressed in the 
usual language of personification, runs as follows: .\ community is a 
State if the individuals belonging to this commimity are living in a cer- 
tain territory under an independent and effective government. This is 
the fact “State in the sense of international law.” It is a fact to which 
international law attaches various important consequences. 

If a legal order in an abstract rule attaches certain consequences to a 
certain fact, it must, as pointed out in a previous chapter, determine a 
procedure tlurough which the existence of the fact, in a concrete case, is 
escertained by a competent authority. In the realm of law, there is no 
fact “in itself,” no immediately evident fact, there are only facts ascer- 
tained by the competent authorities in a procedure determined by law. 
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Since general international law consists of general norms it can deter- 
mine the legal fact “State” in abstract terms only. But how, according 
to general international law, is the question to be decided: Does the 
legal fact “State in the sense of international law” exist in a given case? 
Does a given community of men actually possess those qualities required 
of a subject of international law? In other words, is international law 
applicable to this community in its relations to other States? Which is 
the procedure by which the fact “State in the sense of international law” 
is to be ascertained; who is competent to ascertain the fact in question? 
The procedure provided by general international law to ascertain the 
fact “State in the sense of international law” in a concrete case, is called 
recognition; competent to ascertain the existence of this fact are the 
governments of the other States interested in the existence of the State 
in question. 

In traditional theory some confusion prevails as to the problem of 
recognition. The reason for this confusion is that one does not distin- 
guish clearly between two totally different acts, both called recognition: 
the one is a political, the other a legal act.* The political act of recog- 
nizing a State means that the recognizing State is willing to enter into 
political and other relations with the recognized State, relations of the 
kind which normally exist between members of the Family of Nations. 
Since a State according to general international law is not obliged to 
entertain such relations with other States, namely, to send or receive 
diplomatic envoys, to conclude treaties, etc., political recognition of a 
State is an act which lies within the arbitrary decision of the recognizing 
State. This recognition can be brought about either by a unilateral 
declaration of the recognizing State, or by a bilateral transaction, namely, 
by an exchange of notes between the government of the recognizing 
State, on the one hand, and the government of the recognized State on 
the other. Political recognition may be conditional or unconditional. 
However, these questions are unimportant from a legal point of view, 
as long as the declaration of willingness to enter into political and other 
relations with a State does not institute any concrete legal obligation. 

Such an obligation can arise only by a treaty between the two States, 
and such a treaty contains more than a mere declaration of recognition. 
This declaration in itself has no legal consequences, although it may be 
of great importance politically, especially for the prestige of the State to 
be recognized. The political act of recognition, since it has no legal effect 
whatsoever, is not constitutive of the legal existence of the recognized 


*Cf. my article Recognition in International Law: Theoretical Observations 
(1941) 35 Am. J. Imtebnatiomai. Law 6o5f. . 
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State. Political recognition presupposes the legal existence of the State to 
be recognized. If one wishes to indicate the negative fact that an act 
has no legal consequences by saying that the act is only “declaratory,” 
then the political act of recognition can be characterized as “declara- 
tory.” 

Entirely different from the political is the legal act of recognition. The 
latter is the above-mentioned procedure provided by international law 
to ascertain the fact “State” in a concrete case. That a State recognizes 
a community as a State legally means that it declares that the community 
is a State in the sense of international law'. 

According to international law, such recognition is indeed necessary. 
General international law determines under what conditions a commu- 
nity has to be considered a State; and consequently provides a procedure 
to decide whether or not in a concrete case a community fulfills these 
conditions and therefore is, or is not, a State in the sense of international 
law. To decide this question international law authorizes the govern- 
ments of the States which — according to general international law — 
have duties and rights in relation to the community under discussion, 
provided this community is a State. The government of a State inter- 
ested in the existence or non-existence of another State is, it is true, not 
an objective and impartial authority to decide that question. But since 
general international law does not institute special organs to create and 
apply the law, there is no other w'ay to ascertain the existence of facts 
but the ascertainment of these facts, and that means their “recognition,” 
by the interested governments. Recognition of a community as a State 
in the sense of international law is only a particular case of the general 
principle of recognition, that is, the principle according to which the 
e.xistence of facts to which international law attaches legal consequences 
has to be ascertained by the governments which are interested in these 
facts in a concrete case. This is a consequence of the far-reaching de- 
centralization of international law. 

In deciding the question whether a community which claims to be a 
State is actually a State in the sense of international law, the govern- 
ments of the other States are by no means free. They are, it is true, not 
obliged to recognize a community as a State; but if a State recognizes 
another community as a State, it is bound by international law which 
determines in a general way the essential elements of a State. By the 
mere act of not recognizing a community as a State, a State can never 
violate international law. 

But a State violates international law and thus also infringes upon the 
rights of other States if it recognizes as a State a community which does 
not f ulfill the requirements of international law. As soon as a State, 
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through its government, has certilied that a community is a State in tlie 
sense of international law — that is to say, that a State has recognized 
the community as a State — the recognizing State has towards the rec- 
ognized community all the obligations and all the rights that are stipu- 
lated by general international law; and, vice versa, international law 
becomes applicable to the relationship of the recognizing to the recog- 
nized State. But recognition has to be reciprocal in order that interna- 
tional law may become applicable also to the relationship of the recog- 
nized to the recognizing State. 

Recognition or the actus contrarius, non-recognition, as the ascertain- 
ment that the fact “State” in the sense of international law e.^ists or does 
not exist in a concrete case, is of importance not only for the coming into 
being of a new State, but also for the e.xtinction of an old State. When 
a State through its government certifies that a community hitherto rec- 
ognized as a State no longer corresponds to the requirements of interna- 
tional law, that is to say, when a State withdraws recognition from a 
community, the latter ceases to exist legally as a State in relation to the 
former. The legal e.xistence of States has a thoroughly relative character. 
States exist legally as subjects of international law only in relationship 
to other States on the basis of reciprocal recognition. 

Just as international law is not violated if the competence to recognize 
a community as a State is not exercised, neither can it be violated if the 
competence to withdraw recognition is not exercised. There is no duty to 
perform this act. But just as international law can be violated by an 
act of recognition, it can also be violated by the act of withdrawing rec- 
ognition. Recognition as well as the achis contrarius can be performed 
in contradiction to international law. A State may declare that a com- 
munity which has been a State ceases to be a State although the com- 
munity in fact still fulfills all conditions laid down by international law. 
Thus the right of the community concerned is violated. The question 
of its legal existence is disputed between the community and the State 
which denies its e.xistence. In this case the same rules become applicable 
which, according to general international law, are to be applied in case 
the question is disputed whether a State has violated the right of another 
State. 

A State may declare “not to recognize” the annexation of another State 
by a third State because the annexation involves a violation of inter- 
national law. If, however, the annexation is effective, that is to say, 
firmly established, the government of the non-recognizing State cannot 
maintain that the incorporated community still exhibits all the elements 
essential to a State in the sense of international law. Then, the “non- 
recognition” cannot imply the opinion of the non-recognizing govern- 
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independent State. The “non-recognition” may have a political sig- 
nificance. It may e.xpress a certain disapproval on the part of the non- 
recognizing government and its wish to see the illegally annexed com- 
munity restored as an independent State. To impute to such a non- 
recognition the me anin g that the community concerned has not ceased 
to exist as a State implies a fiction, in contradiction to legal reality de- 
termined by the principle of effectiveness. 

Since the recognition of a State is, as a legal act, the establishment of 
a fact determined by international law, it cannot be conditioiml.--The 
question whether a given community is a State in the sense of intona- 
tional law can only be answered “Yes'" or “No.” The content of the 
declaration of recognition e.xcludes any possibility of a condition. Rec- 
ognition of a State can only be unconditional. In the case of a condi- 
tional recognition, e.g., the declaration of State A to recognize the new 
State B on condition that the new State grant specific rights to a certain 
minority of its population, the condition cannot refer to the establish- 
ment of the fact that community B is a State in the sense of international 
law, contained implicitly in the act of recognition. The condition can 
only refer to the political act of recognition, which is in this case con- 
nected with the legal act. If community B. recognized as a State, has 
accepted the declaration of State A, i.e., if B is under obligation to A to 
grant to a certain minority of its population specific rights and does not 
fulfill this obligation, then B \-iolates a right of A with all the conse- 
quences of a violation of law according to general international law. For 
the legal e.xistence of State B in relation to State A. based on the legal 
act of recognition, this violation of law has no importance. 


2 . De jure and De facto Recognition 

In theory and in practice one is accustomed to distinguish between 
de jure and de facto recognition. The significance of this distinction is 
not quite clear. In general it is believed that de jure recognition is final, 
whereas de facto recognition is only provisional and thus may be with- 
drawn. If such a distinction is made with reference to the political act 
of recognition, it must be observed that the declaration of willingness to 
enter into normal political and economic relations with the new State 
does not constitute any legal obligation. Even if this political recognition 
has no provisional character, it is not a legal act, and thus, in this sense, 
not de jure. In order that political recognition may not be withdrawn 
unilaterally, it has to have the form of a treaty between the recognizing 
and the recognized State, a treaty constituting legal obligations. Then 
the contents of the declaration of both States must comprise more than 
a mere recognition. 

The distinction in question can be applied to the legal act of recogni- 
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tion only with the restriction that the so-called de facto recognition is 
also a de jure recognition because it represents a legal act. But perhaps 
this legal act of a so-called de facto recognition differs somehow from the 
act of a de jure recognition, using the term in a narrower sense. In this 
connection it must be observed that it is sometimes difficult to answer 
the question whether a given commimity fulfills all the conditions pre- 
scribed by international law in order to be a State. Immediately after a 
new community which claims to be a State has come into existence, it is 
in some cases doubtful whether the given fact corresponds completely to 
the requirements of international law, especially whether the new order 
is permanently effective and independent. If the legal act of recognition 
is made in this stage, the recognizing State may wish to refer to the situ- 
ation in its act by declaring its recognition to be merely de facto. The 
expression is, as indicated, not quite exact, for even such a recognition is 
a legal act and has in the relations between the recognizing and the rec- 
ognized State the same effects as a de jure recognition. If it turns out 
later that the recognized community does not in fact fulfill all the con- 
ditions prescribed by international law, the recognizing State may at any 
time establish this, but such establishment is also possible if the recogni- 
tion was announced not as a de facto, but as a de jure, recognition. We 
have only to recall that any State is entitled, according to general inter- 
national law, at any time to establish the fact that a community which 
has been a State in an international law sense, has ceased to be such, be- 
cause it no longer fulfills the conditions prescribed by general interna- 
tional law. 

From a juristic point of view, the distinction between de jure and de 
facto recognition has no importance. 

3. Recognition with Retroactive Force 

Since States, according to general international law, are not obliged, 
but only empowered, to determine whether a community is or has ceased 
to be a State, this can be established at any time regardless of the date 
when, in the opinion of the State so determining, the community in ques- 
tion began to fulfill the prescribed conditions. The State competent to 
establish this can fix the date in its declaration. The recognizing State 
may perform its recognition or the actus contrarius with retroactive force 
by declaring that the community in question began or ceased to fulfill 
the conditions prescribed by international law before the date of the 
recognition or the actus contrarius. Legal acts with retroactive force are 
possible according to general international law. There is no reason to 
suppose that the act of recognition or its actus contrarius forms an excep- 
tion to this rule. Whether these acts have retroactive force or not is to 
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be decided according to the intention of the acting State. This intention 
must be expressed in some way. No special form is prescribed by gen- 
eral international law; in fact, neither is there one for the act of recogni- 
tion nor for its actus contrar'ms. 

With regard to the organ of the State which is competent to perfonn 
the act of recognition or its opposite, general international law has no 
special ruling. Here the general rule applies according to which inta- 
national law delegates the national legal order to determine the organs 
which represent the State in its relations with other States. In this con- 
nection it has to be observ^ed that, according to the principle of effective- 
ness prevailing in international law, only the effective constitution of a 
State is to be regarded as delegated by international law. The actually 
effective constitution of a State does not necessarily correspond to its 
written one. 

4. Recognition by Admission into the League of Nations 

A State can transfer its competence to recognize the existence of an- 
other State by means of an international treaty to another State, to a 
union of States, or to its organs. It is in this sense that we must intHpret 
Article I, Section 2 of the Covenant of the League of Nations which runs 
as follows: “.Any fully self-governing State, Dominion or Colony not 
named in the Annex may become a ilember of the League of Nations 
if its admission is agreed to by two-thirds of the Assembly. . . .” This 
provision does not imply that only the States recognized by all members 
of the League can by majority vote of the -Assembly be admitted to the 
League. Thus it is possible that a community may become a member 
of the League, even if this community has not yet been recognized by 
one or another member voting against its admission. By admission into 
the League the community in question becomes a subject of the rights 
and duties stipulated by the Covenant in relation to all the other mem- 
bers, even those who have voted against the admission of the new mem- 
ber; and the other members of the League, even those who voted against 
its admission, obtain, according to the rules laid down in the Covenant, 
certain rights and incur certain obligations in relation to the newly ad- 
mitted member. This is only possible under the supposition that the new 
manber, by admission to the League, is recognized as a State in relatiaii 
to those members which have not yet recognized it. The resolution of the 
Assembly by which the new member is admitted implies the act of rec- 
ognition for those members which have themselves not yet recognized the 
new member. A State, by subjecting itself to the Covenant of the League 
of Nations, transfers to the Assembly the competence to recognize as a 
State a community which it has not yet recognized. However, this tians- 
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fer of competence is limited to the case that the community in question 
should be admitted to the League. There is an analogous situation if 
States conclude a treaty by which a court is instituted, that is, if the 
treaty has a clause of unlimited accession. If a community which has not 
been recognized by one or another of the treatj^-members as a State be- 
comes a treaty party and pleads in the court against a State which has 
not yet recognized it, then the court has to decide, over the objection of 
the defendant, that the plaintiff is no “State in the sense of international 
law,” on the status of the plaintiff in a manner binding the defendant. 
In such a case a right to be recognized exists. 

5. Recognition of Governments 

The recognition of an individual or a body of individuals as the gov- 
ernment of a State offers essentially the same problem as the recognition 
of a community as a State. The legal act of recognition of a government 
must in principle be distinguished from the political act of recognition. 
The first act, as has been pointed out, is the establishment of the fact 
that an individual or a body of individuals is actually the government of 
a State. The second act is the declaration of virillingness to enter into 
mutual relations with this government. A government, according to the 
norms of international law, is the individual or body of individuals which, 
by virtue of the effective constitution of a State, represents the State in 
its relations with other States, i.e., is competent to act on behalf of the 
State in its relations to the community of States. Since, however, a 
State must in this sense have a government, and a community which has 
no government in the sense of international law is no State, the recogni- 
tion of a community as a State implies that the community recognized 
has a government. The legal act of the recognition of a government 
cannot be separated from the legal act of the recognition of a State. So 
long as a State admits that another community is a State in the sense of 
international law, and so long as it does not declare that this community 
has ceased to be a State, it cannot declare that this State has no govern- 
ment. A State is, however, free to enter or refuse to enter into political 
and other relations with a government; that is, it may grant or refuse to 
the government political, but never legal, recognition. 

The refusal of political recognition is, however, possible only to a lim- 
ited degree. It is commonly held that a State, the government of which 
is not politically recognized by another State, nevertheless remains a 
subject of international law in relation to the latter State, that all rights 
and duties stipulated by general and particular international law remain 
in force in the mutual relations of both States. It is, however, the gov- 
erunient which fulfills international obligations and puts in motion inter- 
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national rights. Let us suppose that State A refu.ses to recognize the 
government of State B, not State B as such, and requests from State B 
the fulfillment of its duties in relation to State A. Then State A most 
accept the fact that the obligations of State B are fulfilled by its govern- 
ment not recognized by State A: neither can State A refuse to f ulfill a 
duty towards B simply because the fulfillment was requested by a gov- 
ernment not recognized by A. That the recognition or non-recognition 
of an individual or a body of indmduals as the government of a State 
can only have a political, not a legal, significance, follows from the rule 
of international law according to which a State is free to institute for 
itself any government it wishes, provided thereby that no rights of other 
States are violated and that the government is effective. The freedom 
of a State to recognize or not to recognize the government of annthw 
State rests upon the fact that no State is required to have political or 
other relations with another State, to conclude treaties with it, etc., and 
that any State may break off these normal relations with another State 
if the government of that other State is politically not acceptable. This 
rupture of relations must, however, not affect existing legal obligations. 

6. Recognition of Insurgents as a Belligerent Power 

Besides the recognition of States and governments, the recognition of 
insurgents as a belligerent power is also of importance in international 
law. It presupposes a civil war. Under certain conditions determined 
by international law this civil war may assume the character of an inter- 
national war. 

These are the conditions: 

(1) The insurgents must have a government and a military organiza- 
tion of their own. 

(2) The insurrection must be conducted in the usual technical forms 
of war, i.e., the conflict must be more than a mere petty revolt and must 
assume the true characteristics of a war as that term is generally under- 
stood. 

(3) The government of the insurgents must in fact control a certain 
part of the territory of the State in which the civil war takes place, i.e., 
the order established by the insurgents must be effective for a certain 
part of the territory of this State. 

The legal act of recognition of insurgents as a belligerent power im- 
plies that the above-mentioned facts, determined generally by intema- 
tional law, exist in a given case. This recognition may be made by the 
legitimate government against which the insurrection is directed as well 
as by the governments of other States. As to the effect of the recognitidn 
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of insurgents as a belligerent power, opinions differ. The only point 
commonly accepted is that by recognition the international norms con- 
cerning war and neutrality become applicable to the relations between 
the recognizing State and the community recognized as a belligerent 
power. For the legitimate government against which the insurrection is 
directed, the recognition of the insurgents as a belligerent power implies 
the release from any responsibility for events which may happen in the 
territory occupied by the insurgents. 

The two most significant functions of this act of recognition are the 
transformation of civil war into international war, with all its legal con- 
sequences, and the regulation of international responsibility correspond- 
ing to the change of political power within the State involved in civil 
war, not only tvith respect to the legitimate but also to the insurgent 
government. Clearly to determine the responsibility of both would be a 
highly important ta.sk for a codification w'hich on this point could bring 
into existence rules of international law which are now only in statu 
nascendi. 

The recognition of insurgents as a belligerent power resembles more 
the recognition of a community as a State than the recognition of an 
individual or a body of individuals as a government. By the effective 
control of the insurgent government over part of the territory and people 
of the State involved in civil war, an entity is formed which indeed 
resembles a State in the sense of international law. This is of great 
importance as far as the extent of responsibility of the insurgent govern- 
ment is concerned. 


d. Succession of States 

The territory of one State may become part of the territory of another 
State or of several other States when a State merges voluntarily into an- 
other or into several other States by international treaty, or when the 
whole territory of one State is — against its own will — annexed by an- 
other or by several other States; or when several States establish a 
Federal State by an international treaty, provided that the so-called 
Member States have no international personality at all. Part of the ter- 
ritory of one State may become the territory of another State by inter- 
national treaty, as, for instance, Danzig, or the State of the Vatican City; 
or by revolution when a part of the population of a State breaks away 
and establishes, in the territory where it lives, a new State. Part of the 
territory of one State may become part of the territory of another State 
by a treaty of cession or, against the will of the government concerned, 
by annexation on the part of another State. 

When the territory of one State become?, totally or partially, part of 
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the territory of another State or of several other States, or when part of 
the territory of one State becomes the territory of one other State, the 
question arises whether and to what extent, according to general inter- 
national law, the duties and rights of the predecessor devolve upon the 
successor. This is the problem of so-called succession of States. That 
the whole territory of one State becomes the territory of one other State 
is impossible since, if the territory is identical, the identity of the State 
is maintained. Hence no succession of States can take place. 

Succession does not concern the duties imposed and the rights con- 
ferred upon a State by general international law. These duties and rights 
are duties and rights of the successor with respect to the territory in 
question by virtue of general international law directly, not by virtue of 
succession. Succession refers only to duties and rights established by 
particular international law, csi^ecially by international treaties, and by 
national law as, for instance, the public debts of States. It is assumed 
that, according to general international law, succession takes place with 
regard to such international thities and rights of the predecessor as are 
locally connected with the territory which became territory of the suc- 
cessor. The latter is considered to be bound by treaties concluded by its 
predecessor with other States if these treaties establish duties of the 
predecessor inherent in its territory as, for instance, duties concerning 
boundary lines, navigation of rivers, and the like. But also the rights 
arising from such treaties devolve on the successor of the State which has 
concluded the treat\'. Succession take.s place al.so with regard to the 
fiscal property of the piedeccs.sor found on the territory which becomes 
territory of the successor. As far as the debts of the predecessor are con- 
cerned, succession takes place only when the whole territory of a State 
becomes territory of another State or of several other Stales, and with 
regard to debts only the creditors of which are nationals of another than 
the succeeding State. Then their home Slate is entitled to claim that the 
successor takes over tliesc debts. When the territory becomes territory 
of more than one State and hence there are several successors to the fiscal 
property of the predecessor, the rule is that proportionate parts of the 
debts must be taken over by the different successors. 

e. State Servitudes 

When by an international treaty duties of one State are created which, 
in the interest of the other State, are perpetually connected with the ter- 
ritory of the obligated State so that succession to these duties and the 
corresponding rights takes place in case the territory of one or the other 
contracting State becomes territory of another State, one speaks of State 
servitudes. Such duties perpetually connected with the territory of a 
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State or a part thereof in favor of another State include, besides the 
duties mentioned in the foregoing paragraph, the duty not to fortify a 
certain place, to allow passage of troops, to allow fishing or the laying of 
cables within the territorial waters, and the like. The term “servitude” 
is taken from civil law. According to the usual definition, a servitude 
is a charge laid on an estate for tlie use of another estate belong- 
ing to another proprietor; for instance, the right of passage over an 
estate in order to make better use of another estate. Hence one speaks of a 
“serving” and a “dominant” estate. Analogously, one defines State servi- 
tudes as those “restrictions made by treaty on the territorial supremacy 
of a State by which a part or the whole of its territory is in a limited 
way made perpetually to serve a certain purpose or interest of another 
State.” * One speaks of a “serving territory” and a “dominant territory” 
{terrhorhnn serviens and terntorhim dominans), of international rights 
inherent in the object witli which they are connected as rights in rent, in 
contradistinction to international personal rights as rights in personam, 
and the like. However, the analogy between servitudes of civil law and ' 
so-called servitudes of States, international servitudes, is problematical,' 
since the relationship of the State to its territory is not ownership. The 
decisive element of the phenomenon in question is that succession to the 
duties and rights takes place by virtue of their connection with a certain 
territory. This is not correctly expressed by saying that State servitudes 
are “rights” which “remain valid and may be e.xercised however the 
ownership of the territory to which they apply may change.” f State 
servitudes are, primarily, duties because they are restrictions of a State, 
and secondarily only rights of the other State in whose favor the duties 
are established. Servitudes in the true sense of the term presuppose 
ownership, and there is no ownership with respect to the territory in 
question. 

State servitudes may be established not only by treaty but also by a 
particular custom, that is to say, by the mutual conduct of two States 
fulfilling all the conditions on which customary law is created. If a 
State servitude is created by an international treaty concluded by two 
States, this treaty evidently presents an exception to the general prin- 
ciple that treaties impose duties and confer rights upon the contracting 
States only. A treaty establishing a State servitude imposes duties on 
every State to which the territory belongs with which the duty is con- 
nected. Such a treaty confers a right upon every State that is the succes- 
sor of the contracting State in whose favor the right has been established. 
A treaty establishing a State servitude is an international treaty d la 

* I OPPENItElM, ISTEBNATIONAL LaW 4x9. 
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charge and en javeur of a third State. General international law recog- 
nizes the intention of the contracting States to establish “pcrpctuar’ 
duties and rights and thus authorizes the contracting parties, by the 
conclusion of a treaty, to obligate and empower third States. 

C. The People of the State 

a. The People of the State as the Personal Sphere of Validity 
of the National Legal Order 

A second “clement” of the State, according to traditional theory, is 
the people, that is, the human beings residing within the territory of the 
State. They arc regarded as a unity. As the State has one territory only, 
so it has only one people; and as the unity of t)\e territory is a juristic, 
not a natural one, so is the unity of the peoirle. It is constituted by the 
unity of the legal order valid for the individuals regarded as the people 
of the State. The people of the State are the individuals whose behavior 
is regulated by the national legal order; that is, the personal sphere of 
validity of this order. Just as the territorial sphere of validity of the 
national legal order is limited so also is the personal sphere. An indi- 
vidual belongs to the people of a given State if he is included in the per* 
sonal sphere of validity of its legal order. As every contemporary State 
comprises only a part of space, so it also comt>rises only a part of man- 
kind. And as the lerrilorial .sphere of validity of the nalional legal order 
is determined by international law, so also is its personal sphere. 

b. Limitation of the Personal Sphere of Validity of the National 
Legal Order by the International Legal Order 

How does internation.Tl law determine the personal sphere of validity 
of the national legal order? Whose behavior is tlie national legal order 
authorized by international law to regulate? Or, in other terms, what 
individuals can the State subject to its power without violating interna- 
tional law and consequently the rights of other States? 

The legal order regulates the behavior of an individual by attaching a 
coercive sanction to the opposite behavior, as condition. But, according 
to international law, the coercive act provided by the national legal order 
may be directed only against individuals who are within the territory of 
the State, that is, within the space which international law determines 
as the territorial sphere of validity of the national legal order. This doc.s 
not mean that the national legal order can attach coercive acts only to 
acts performed within the territory of the State. As pointed out in a 
foregoing chapter, the behavior constituting the condition of the sanc- 
tion can — at least in principle — be the behavior of individuals out.side 
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the territory of the State. But these sanctions can be actually executed 
only against individuals who are within the territory. In this way, the 
personal sphere of validity of the national legal order is determined by 
international law. It is an indirect determination. It results from the 
determination of the territorial sphere of validity. 

c. Exterritoriality; Protection of Aliens 

A State can, in principle, direct coercive acts against anybody within 
its territory. But this rule of International law is subject to exceptions. 
It is the international institution of so-called exterritoriality by which 
the above-mentioned rule is restricted. According to international law, 
certain individuals, such as heads of State or diplomatic envoys or armed 
forces of other States, e.g., enjoy exemption from the operation of the 
ordinary laws of the State. No coercive act, not even a legal procedure 
aiming at a coercive act, is allowed to be directed against these individ- 
uals. This privilege constitutes a direct restriction of the personal sphere 
of validity of the national legal order. 

Another restriction results from the fact that international law obli- 
gates the State to treat individuals who stay within its territory but are 
organs or citizens of another State in a certain way. The head of a for- 
eign State and diplomatic envoys must be granted special protection as 
regards their personal safety and unrestrained intercourse with their 
governments. As far as citizens of a foreign State are concerned, the 
legal order of the State on whose territory they are staying has to grant 
these individuals a minimum of rights, and must not impose upon them 
certain duties, otherwise a right of the State to which they legally belong 
is considered to be violated. 

This right accorded to the State by international law presupposes the 
legal institution of citizenship. What is the essence of this institution? 
What is legally the difference between a citizen and an alien, that is, an 
individual who is living within the territory of a State and is a citizen of 
another — a foreign — State, or of no State? 

d. Citizenship {Nationality) 

I. Military Service 

Citizenship or nationality is a personal status the acquisition and loss 
of which are regulated by national and international law. The national 
legal order makes this status the condition of certain duties and rights. 
The most prominent among those duties that are usually imposed only 
upon citizens is the duty to do military service. According to interna- 
tional law, a State is not allowed to obligate citizens of another State 
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to do military service against their wfll. If it does so, it violates the right 
of the State to which the individual belongs, unless the latter is at the 
same time a citizen of the obligating State also. A State does not violate 
the right of another State by accepting citizens of the latter as volun- 
teers in its army. The creation of foreign legions is not forbidden by in- 
ternational law. But a State is forbidden to compel citizens of another 
State to take part in the operations of war directed against their own 
country, even if they have been in the service of the former State before 
the commencement of war. 


2. Allegiance 

Allegiance is usually cited as one of the specific duties of citizens. 
When a person is granted citizenship, he has sometimes to swear alle- 
giance to his new State. It is defined as “the duty which the subject 
owes to the sovereign, correlative with the protection received.” * This 
concept does not have an}' definite legal significance but is rather of a 
moral and political nature. There is no special legal obligation covered 
by the term allegiance. Legally, allegiance means no more than the 
general obligation of obeying the legal order, an obligation that aliens 
also have and that is not created by the oath of allegiance. 

3. Political Rights 

The so-called political rights are among those which the legal order 
usually reserves for citizens. They are commonly defined as those rights 
which give their possessor an influence on the formation of the will of 
the State. The main political right is the right to vote, that is, the right 
to participate in the election of the members of the legislative body and 
other State officials, such as the head of State and the judges. In a direct 
democracy, the paramount political right is that of participating in the 
popular assembly. Since the will of the State e.vpresses itself only in the 
creation and execution of legal norms, the essential characteristic of a 
political right is that it affords the individual the legal possibility of par- 
ticipating in the creation or execution of the legal norms. As already 
mentioned, political rights, so defined, are not essentially different from 
the rights of civil law. It is only that those rights which are classified as 
political are of greater importance for the formation of the legal order 
than the rights of civil law. This is the reason why citizenship is normally 
the condition of political, not of dvil rights. In democracies only do all 
the citizens have political rights; in more or less autocratic States po- 
litical rights are reserved to more or less extensive classes of citizens. 
According to the German law of September 15, i93S> only persons of 

* I Botjvier’s Law Dictionary (3rd revision, 1914) 179. 
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“Gennan or cognate blood” enjoy full political rights. These persons 
only are called “citizens” (Staatsbuerger) , the others are designated as 
“nationals” {Staatsangehoerige) . From the point of view of interna- 
tional law such distinction has no importance. 

Political rights need not necessarily be reserved for citizens only. 
The national legal order may grant political rights to non-citizens, espe- 
cially to citizens of another State, without violating the right of this 
State. 

As political rights one usually considers also certain liberties guaran- 
teed by the constitution, such as religious freedom, the freedom of speech 
and press, the right to keep and bear arms, the right of the people to be 
secure in their persons, houses, papers and effects, the right against 
unreasonable searches and seizures, the right not to be deprived of life, 
liberty, or property without due process of law, not to be e.vpropriated 
without just compensation, etc. The legal nature of this so-called Bill 
of Rights, which is a typical part of modern constitutions, will be dis- 
cussed later. The liberties it states are rights in a juristic sense only if 
the subjects have an opportunity to appeal against acts of State by which 
the provisions of the constitution are violated in order to get them an- 
nulled. All these rights are not necessarily limited to citizens; they may 
also be granted to non-citizens. 

As a political right one considers usually also the capacity — normally 
reserved to citizens — of being elected or appointed to a public office. 
An individual has a right in the technical sense to be elected or appointed 
to a certain public office only if there is open to him the legal possibility 
of enforcing his election or appointment. 

4. Expulsion 

Only citizens have, as a rule, a right to reside within the territory of 
the State, that is the right not to be expelled therefrom. There e.xists 
a right of residence in a technical sense only if the citizen has a legal 
remedy against an illegal act of expulsion, if there is open to him the 
possibility of having this act annulled through a legal procedure. The 
government usually reserves to itself the power to expel aliens at any 
time and for any reason. This power may be limited by special in- 
ternational treaties. In earlier periods some legal orders provided for 
expulsion of their own citizens as a punishment, which was called “ban- 
ishment.” Even now, international law does not forbid it as such, but 
its practical applicability is limited. For the banished individual is a 
foreigner in any other State; and every State has the right at any time 
to expel any foreigner. The expelled foreigner’s own State would violate 
this right by refusing to permit him to return. 
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S- Extradition 

Extradition is to be distinguished from expulsion. A State may ask an- 
other State for the e.xtradition of an individual^ especially in order to be 
able to prosecute him legally because of a delict he has committed on 
the territory of the State which asks for extradition. A State is obliged 
to grant the request on the basis of special treaty. There are in fact 
numerous treaties of extradition. Some governments do not extradite 
individuals who are their own citizens. Normally, the individuals who 
are the object of extradition have no personal right to be or not to be 
extradited. Extradition treaties establish duties and rights of the con- 
tracting States only. 

6. Protection of Citizens 

One sometimes speaks of a citizen’s right to be “protected” by his 
State as the counterpart of his allegiance. The citizen, so one argues, 
owes his State allegiance and is entitled to its protection. Allegiance and 
protection are considered reciprocal obligations. But just as allegiance 
signifies nothing beyond the duties which the legal order imposes upon 
the citizens subject thereto, so the citizen’s right to protection has ho 
contents besides the duties that the legal order imposes upon the organs 
of the State toward the citizens. Legally, allegiance and protection mean 
no more than that the organs and the subjects of the State have to ful- 
fill the legal obligations imposed upon them by the legal order. It is, 
in particular, wrong to maintain that the individual has a natural claim 
to protection for certain interests such as life, freedom, property. Even 
if it is the typical function of the legal order to protect certaiii interests 
of individuals in a certain way, both the circle of interests and the circle 
of individuals that enjoy such protection vary greatly from one na- 
tional legal order to the other. There are instances of States which treat 
a large number of their subjects as slaves. That means that these in- 
dividuals are not protected by the legal order at all, or not to the same 
extent, as are the so-called free men. And there are States whose legal 
orders do not recognize any personal freedom or any private property. 

A more concrete right is the citizen’s claim to diplomatic protection 
by the organs of his own State against foreign States. According to 
international law, every State is entitled to safeguard the interests of its 
citizens against violations by the organs of other States, and if the laws 
of the State expressly provide for such protection, the right becomes an 
obligation of the government towards the citizens. 
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7, JmnsSd&m q-vsz CttizeDa Afaroad 

It s fiftsEt aaerted thzt tb* <S 5 erasce betj^eei dtizai ami fc:^;.rr.5: 
I'tiai'ta in iihft that she fanner but cot tbe latter it s'j.t'.ett tt the 
pcT'i'sr of the Stats, s'/en if be dbea' cot eta;/ rdthic ita ntrrit.:-.-, T-t he 
inhiect to the pettier o: the State meana to- be Isa'allr athfsot ti> ±e ca- 
ti.tnal i.sa.al order. An individual ia aixbject aj a isa'al trier ^hen hia 
beha-.ior k attcallv. or can be virtuaily, re^dated by tn.e itaai order. 
Le^iy, the problem mna aa follows; Can the lepal order 0 : a State reru- 
■ate the hehaoior 0: a citizen of this State, who is within the territory 

e;t“..er cnier the iar.'..e !tor..'ii-ti-ona? .'t least inac'far aa coerdre meaatrres 
are ■ttn.terr..ed- th.ere is no dinereccs. Aa tto-inted out in another context. 

at well as as'a;.'..3't citizens only insofar aa they are wi±in the territorial 
sphere c: vaililty of the national lesai order which prevides for such 
toeroive meartrea. It there is any diference. it cotsld lie only In the iact 
that the ley.al order of a State might be aa±o.rized to attach sanctijns 
to the behaoior ot its citizens residing within the territorr ci another 
State, hut .might not be authorized to attach san-ctior-s to the same be- 
ha'dor 0: a fo.'eigm.e: ‘cnder the same ciroumstantes. .An example wili 
i.!u.ttrat.e this; The legal order of a State tthligates the citizens 0: this 
State li'dng abroa,c to pay a certain ta.x. by prodding for sancti'j.ns in 
case the ta,x not paid. The sanction, of course, mn be exetutet only 
if the citizen has property within the tenitor.- of his State, or if he 
returns to hit country/. Is such a law acntissihle from the point c: dew 
of interr.ational laov, and is it iriadmissrole if the law applies to Iniidd- 
uals who are not dtizens of the State enactLns the law? Is the abo'ce- 
rnentione-d p-rincip/.e that the legal order of a Stats may attach sanctions 
to any action or omission irrespective of where It tabes plate limited to 
actions and 0-m.is.iio.ns of this Staten dtize.es? Such a limiiatio.n could 
only he derived from intematioiia! law. There are in fact cert, air. tend- 
encies toward such a limitation, but they have not as yet brought results 
in the form of any definite norms. 


8. Acquisition and Loss of Citizenship 

Acquisition and loss of citizenship is — in piindple, and without re- 
gard to an eicqition of which we shall speak later — regulated by the 
national legal orders. The various legal orders contain quite different 
stipulations concerning the acquisition and loss of dtizenship. Usually 
the wife shares her husband’s dtizenship, legitimate chfldren their 
father’s, and illegitimate child ren their jimther’s. Citizenship is often 
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acquired through birth within the territory of the State, or through resi- 
dence of a certain length. Other grounds of acquisition are legitimation 
(of children born out of wedlock), adoption, legislative or adminis- 
trative act. “Naturalization” is an act of the State granting citizen- 
ship to an alien who has applied for it. When a territory is trans- 
ferred from one State to another, the inhabitants who are nationals of 
the State which has lost the territory and remain in this territory be- 
come ipso jacto nationals of the State which acquires the territory. At 
the same time they lose their former nationality. In this case, acquisi- 
tion and loss of nationality are regulated directly by general international 
law. Treaties of cession often confer upon the inhabitants of the ceded 
territory the right to decide, by a declaration called “option,” whether 
they will become nationals of the acquiring State or keep their former 
nationality. In the latter case, they can be compelled to leave the 
territory. 

The loss of citizenship takes place in ways corresponding to those in 
which it is acquired. It may be lost also through emigration or long resi- 
dence abroad, by entering into foreign military or civil service without 
permission of one’s own State, and also by so-called denaturalization or 
release, analogous to naturalization. The release is granted on the appli- 
cation of the individual concerned. Forcible e.\'patriation, that is depriva- 
tion of citizenship without or against the will of the individuals con- 
cerned, may be effected by legislative or administrative acts of the home 
State. Thus the German law of July 14, 1933, authorizes the Govern- 
ment to expatriate German citizens for political reasons. 

Since the acquisition of a new citizenship is normally not dependent 
upon, and often does not cause, the loss of the previously existent citi- 
zenship, cases of individuals having two or more citizenships, as well as 
individuals having no citizenship at all, are not uncommon. If an in- 
dividual is a citizen of two or more States, neither of them is able to 
give him diplomatic protection against the other, and if he is without 
any citizenship, no State protects him against any other. The situation 
becomes especially difficult when — as sometimes occurs — an individ- 
ual is a citizen of two States that are at war with one another. Inter- 
national treaties have been concluded with a view to preventing multiple 
citizenship and complete lack of citizenship (statelessness). The Con- 
vention on Certain Questions Relating to the Conflict of Nationality 
Laws, adopted by the Hague Codification Conference of 1930, estab- 
lishes the principle of so-called effective nationality. Article s stipulates: 
“Within a third State, a person having more than one nationality shall 
be treated as if he had only one. Without prejudice to the application 
of its law in matters of personal status and of any conventions in force, 
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a third State shall, of the nationalities which any such person possesses, 
recognize exclusively in its territory either the nationality of the coun- 
try in which he is habitually and principally resident, or the nationality 
of the country with which in the circumstances he appears to be in fact 
most closely connected.” 

9. Nationality of Juristic Persons 

If certain laws of a State are applicable only to its citizens, not to 
aliens, and if at the same time they claim validity for juristic persons, 
the question arises which juristic persons are subject to them. It is usu- 
ally presupposed that in order to answer that question one has to decide 
whether juristic persons may have citizenship, and what is the criterion 
according to which their citizenship is determined. But this is to inter- 
pret the question erroneously. Only human beings can be citizens of a 
State, just as onlj' human beings can possess duties and rights. The 
duties and rights of a juristic person are the duties and rights of human 
beings as members or organs of the community presented as juristic 
person. When all the individuals who — as one says — ■ form a juristic 
person, e.g., a corporation, are citizens of the same State whose law, 
applicable only to its citizens, is in question, the problem is easily solved. 
The juristic person, however, may be subject to this law not because the 
juristic person is a citizen of this State, but because all the individuals 
whose behavior is regulated by the by-laws, presented as a juristic person, 
are citizens of this State. Analogous is the case where all the individuals 
forming the juristic person are citizens of one and the same foreign 
State; then the juristic person cannot be subject to the laws applicable 
only to citizens. The problem becomes intricate first when the individ- 
uals concerned are partly citizens of the State under discussion and 
partly citizens of foreign States. Then, different solutions are possible. 
The juristic person may be subject to tbe laws applicable only to citizens 
of the State if the majority of the individuals forming the juristic person 
are citizens of this State, or — in case of a joint-stock company — if the 
majority of the shares is in the hands of citizens of this State, or if the 
managing committee has its seat within the territory of this State, and 
so on. The different possible solutions do not interest us here. This 
problem is a legislative, not a theoretical one. Each legislator has to 
solve the question for his own legal order by positive norms. Only the 
correct formulation of the problem is theoretically interesting. The ques- 
tion is not whether and when a certain juristic person is the citizen of a 
certain State, but whether and when it is advisable to subject juristic 
per.sons to the laws of a State which, according to their provisions, are 
applicable only to citizens of this Stateii w.. 
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10. Is Citizenship a Necessary Institution? 

Citizenship is an institution common to all modern national legal or- 
ders. But is it also necessary, because essential, to the State? Is it an 
indispensable requisite of the national legal order to distinguish among 
the individuals subject to it those who are citizens from those who are 
not? The existence of a State is dependent upon the existence of in- 
dividuals that are subject to its legal order, but not upon the existence 
of “citizens.” If the nature of citizenship consists in the fact that it is 
the condition of certain obligations and rights, then it must be stressed 
that none of them is essential to a legal order of the kind that we desig- 
nate as State. There are historic examples of States in which none of 
these obligations and rights exist. It is, for instance, in democracy only 
that the citizens have political rights. In an autocracy the individuals 
subject to the legal order do not participate in its creation; the great 
mass of the people are politically without any rights. They are, to use 
Rousseau's distinction, sujcts but not citoyens* Since the individuals 
are here “subjects” only, the difference between those who are citizens 
and therefore possess political rights, and those who are not citizens and 
therefore do not possess political rights, is almost without importance. 
In a radical democracy, on the other hand, the tendency to enlarge, as 
far as possible, the circle of those who possess political rights may have 
the result of granting these rights — under certain circumstances — to 
aliens, too, for instance, if the}' have their permanent residence within 
the territory of the State. Then, here, too, the difference between citizens 
and non-citizens, and hence the importance of citizenship, is diminished. 

A State whose legal order did not establish a special citizenship, and 
therefore did not contain any norms concerning acquisition and loss of 
this status, would not be able to grant its diplomatic protection to any 
of its subjects against violation of their interests by other States. The 
legal institution of citizenship is of greater importance in the relations 
between the States than it is within a State. The most important of the 
obligations which presuppose citizenship is the obligation to render 
military service. But this obligation is not essential to a national legal 
order. In many States, compulsory military service does not — or at 
least did not — exist even in wartime. When a national legal order does 
not contain any norms which, according to international law, are applica- 
ble to citizens only — and the norms concerning military service are 
practically the only ones — then citizenship is a legal institution lacking 
import. 


* Rousseau, The Social Contract, Book I, chap. VI. 
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D. The Competence of the State as the Material Sphere 
OF Validity of the National Legal Order 

Besides the questions as to the space, the time, and the individuals 
for which the national legal order is valid, the question arises as to the 
subject matters which this order may regulate. It is the question of the 
material sphere of validity of the national legal order, presented usually 
as the problem of how far the competence of the State reaches in relation 
to its subjects. 

The national legal order can regulate human behavior in very different 
respects and to very different degrees. It can regulate different subject 
matters and can, by doing so, limit more or less the personal freedom of 
individuals. The more subject matters are regulated by the legal order, 
the wider its material sphere of validity; the more the competence of the 
State is expanded, the more limited is the personal freedom of its sub- 
jects. The question as to the proper extent of this limitation (and this is 
the question as to the subject matters which the national legal order may, 
or may not, regulate) is answered in a different way by different political 
systems. Liberalism stands for the utmost restriction of the material 
sphere of validity of the national legal order, especially in matters of 
economy and religion. Other political systems, such as socialism, main- 
tain the opposite view. 

Again and again the attempt is made to derive from the very nature 
of the State and the human individual a limit beyond which the com- 
petence of the State must not be expanded, the freedom of the individual 
must not be limited. This attempt is typical of the theory of natural law. 
A scientific theory of the State is not in a position to establish a natural 
limit to the competence of the State in relation to its subjects. Nothing 
in the nature of the State or the individuals prevents the national legal 
order from regulating any subject matter in any field of social life, from 
restricting the freedom of the individual to any degree. The competence 
of the State is not limited by its nature; and in historical reality the 
actual competence of the different States is very different. Between the 
liberal State of the nineteenth century and the totalitarian State of our 
days there are many intermediate stages. 

The fact that the competence of the State is not limited “by nature” 
does not prevent the material sphere of validity of the national legal order 
from being limited legally. The question arises whether international 
law, which limits the territorial, temporal, and personal sphere of validity 
of the national legal order, does not limit also its material sphere. The 
discussion of this question, however, must be postponed until the sys- 
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tematic investigation of the relation between national law and interna- 
tional law has been presented. 

E. Conflict of Laws 

In dose connection with the sphere of validity of the different natinnal 
legal orders is the problem of so-called "Conflict of Laws” or “Private 
International Law” (in contradistinction to “Public International Law”). 
This concept is usually defined as that body of legal rules which are to 
be applied to a conflict between two systems of law in the decision of 
cases having contact with more than one territory.* The principal topic 
of these rules is considered to be the decision as to which law in such 
cases is to have superiority, or the choice of the law to be applied to 
these cases. This, however, is not a correct characterization of the legal 
norms in question. 

As a rule, the law-applying organs of a State, especially the courts 
(but not only the courts), are legally bound to apply norms of the na- 
tional legal order only, that is to say, the law of the State whose organs 
they are. This law is the legal norms created according to the written 
or unwritten constitution of the State by the legislative organs of the 
State, by its courts (including so-called customary law), or by other 
agents competent to create law. As an exception to this rule, the law- 
applying organs of a State, especially its courts, are bound to apply norms 
of another legal order, that is to say, the law of another State, to certain 
cases determined by their own law. These cases are characterized by 
the fact that they stand in a certain relationship to the territorial or 
personal sphere of validity of a foreign legal order. Typical cases of so- 
called conflicts of laws or private international law are the validity of a 
marriage contracted within the territory of a foreign State, rights and 
duties concerning real estate located within the territory of a foreign 
State, a crime committed on foreign territory, the acquisition or the loss 
of foreign citizenship of a person who has his residence in the State 
clainiing jurisdiction. The latter case does not have contact with more 
than one territory; but it has relationship to the territorial sphere of 
validity of one and the personal sphere of validity of another national 
legal order. 

The norms of the foreign law which are to be applied by the organ of 
a State may be norms of the private or the public law of the other State, 
and in the latter case, norms of criminal or administrative law. If the 

* Cf., e^;., A. S. Hershey, The Essentials or International Public Law and 
Organization (1939) S: 1 Bouvier’s Law Dictionary 596; Arthur Nussbaum, 
Principles op Private International Law (1943) rs- 
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rules prescribing the application of foreign law are called private inter- 
national law, then there exist also a criminal and an administrative inter- 
national law. The legal problem is exactly the same in all these cases. 

The essential point of the problem seems to be the application of the 
law of one State by the organs of another State. But, if the organ of a 
State, bound by the law of this State, applies the norm of a foreign law 
to a certain case, the norm applied by the organ becomes a norm of the 
legal order of the State whose organ applies it. As pointed out in the 
first part of this book,* a legal norm belongs to a certain legal system, 
for instance, to the law of the United States or of Switzerland, it is a 
norm of the law of a certain State if it is valid for the sphere of validity 
of the law of that State according to the latter’s constitution. The 
organ of a State, especially a court, is in a position to apply the norm ol 
the law of another State only if bound to do so by the law of its owr 
State — in the last resort by its written or unwritten constitution. The 
norm applied by the organ of the State is valid for the sphere of validity 
of the State's law only if its application is prescribed by that law. Witt 
reference to its reason of validity it is a norm of the legal system of thal 
State. The rule obliging the courts of a State to apply norms of a foreigr 
law to certain cases has the effect of incorporating the norms of the for- 
eign law into the law of this State. Such a rule has the same character a: 
the provision of a new, revolution-established constitution stating tha’ 
some statutes valid under the old, revolution-abolished constitutior 
should continue to be in force under the new constitution. The content! 
of these statutes remains the same, but the reason for their validity i: 
changed. Instead of reproducing the contents of the old statutes (ir 
order to put them in force under the new constitution) the latter simply 
refers to the contents of the old statutes as norms of another legal system 
based on the old, revolution-abolished constitution. The making of sud 
“reference” is but an abridged legislation. 

Likewise the norms of so-called private international law prescribinf 
the application of norms of a foreign law to certain cases “refer” t( 
norms of another legal system instead of reproducing the contents 0 
these norms. The norm of a foreign law applied by the organ of a Stab 
is “foreign” only with respect to its contents. With respect to the reasoi 
for its validity it is a norm of the State whose organ is bound to apply it 
Strictly speaking, the organ of a State can apply only norms of the lega 
order of its own State. Consequently, the statement that a rule of thi 
legal order of a certain State obliges an organ of this State to apply — h 
certain cases — a norm of the legal order of another State, is not a correc 


* Cf. supra, pp. iioff., 117. 
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description of the legal facts involved. The true meaning of the rules of 
so-called private international law is; that the law of a State directs its 
organs to apply to certain cases norms which are norms of the State’s 
own law, but which have the same contents as corresponding norms of 
another State’s law. Only if we constantly keep in mind its true meaning, 
may we use the expression that one State applies the law of another 
State. 

With respect to the application of the law of one State by the organs 
of another State two different possibilities may be distinguished: (a) the 
State is legally free to apply or not to apply the law of another State to 
certain cases; (b) the State is legally bound by general or particular 
international law to apply the law of another State to certain cases. 
Some writers deny that there are rules of general international law 
obliging the State to apply the law of another State to certain cases. But 
if a court or another law-applying organ has to decide the question 
whether a foreigner has legally acquired some private right in his own 
country, it will always apply the law of this country; if, however, the 
court should decide that the right in question is not legally acquired 
because not acquired according to the law of the deciding court, the 
government of the State whose citizen the foreigner is could probably 
consider the decision a violation of international law.’*' However, it is 
true that general international law imposes the obligation of applying 
foreign law to a very limited extent. If there is no international treaty 
obliging the State to apply foreign law to certain cases, the State is — 
as a rule — legally free in this respect. It may regulate by its own law 
the application of foreign law to certain cases according to principles 
which it considers to be adequate, just, and the like. Consequently, 
private (criminal, administrative) international law is, in so far as there 
is no rule of general or particular international law obliging the State to 
apply foreign law to certain cases, not international but national law. As 
a rule, only so-called “public” international law is international law. If 
a norm of general or particular international law obliges a State to apply 
the law of another State to certain cases, this norm is neither “private” 
nor “public” law, since the distinction between private and public law is 
not applicable to international law. It is a distinction between two kinds 
of norms of the same national legal order. The terms “private” and 
“public” international law are misleading since they seem to indicate an 
opposition within the international legal order, although public interna- 
tional law is simply international law, the adjective “public” being com- 
pletely superfluous, while private international law is, at least normally, 


♦This is, e.g., the opinion of A. von Verdross, Volkehrecht (1937) 143. 
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a set of norms of national law characterized by the subject matter o! 
legal regulation. 

The norms of the different national legal orders regulating the applica- 
tion of foreign law may differ much from each other. The same is tru( 
of the theory justifying the enactment of norms prescribing the applica- 
tion of foreign law to certain cases. Different States may, for very dif- 
ferent reasons and to different ends, apply foreign law. As far as th( 
“theory” of private international law aims at a justification of the rule; 
in question, there is no “theory” that is correct for all the different lega 
systems. Thus, for instance, the theory of “vested rights” prevailing ir 
the United States is the principle that rights wherever acquired must b( 
protected. This is a political principle which may, or may not, influena 
the legislator. It is a legal rule, a norm of positive law, only if it is in 
corporated into a legal system by a law-creating act. Presented as < 
“theory” it is correct only for this legal system. 

Although the State as such, that is to say, its law-creating organs, is 
as a rule, free to enact norms prescribing the application of foreign lav 
to certain cases, when such norms are once enacted, the law-applyin( 
organs, especially the courts, are not free but are legally bound to applj 
the norms of foreign law determined by the norms of so-called privah 
(criminal, administrative) international law to certain cases likewisi 
determined by these norms. This is true whether the general norms callec 
private international law are statutory, customary, or judge-made law 
The organ of the State, especially the court, which, determined by thi 
general norms of so-called private international law, applies foreign lav 
to a certain case has no “choice” between the law of its own State am 
a foreign law. The organ is obliged to apply the law of a definite foreigi 
State; the norms to be applied are pre-determined by the organ’s owj 
legal order. They are norms which, on behalf of this pre-determination 
have become norms of the organ’s own law. The norms of so-called pri 
vate international law do not place the law-applying organ in a positioi 
to make a choice between different legal systems. It is within one an( 
the same legal system, the legal order of the law-applying organ, tha 
the procedure takes place regulated by so-called private internationa 
law. By this procedure legal norms are incorporated (and that means 
created) which are norms of the law of the law-applying organ, just a 
norms are created in the ordinary way by the legislative body of th 
State. The fact that these norms have the same contents as correspond 
ing norms of a foreign law cannot alter their character as norms of th 
law of the applying organ. The term “choice-of-law” rules is misleadin; 
since it produces the appearance of a choice where no such choice exists 

The term “choice-of-law” probably results from the idea of a “con 
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flict” between a State’s own law and foreign law. But there is no conflict, 
since the foreign law does not claim to be applied by the organs of the 
State whose private international law is in question; and the latter does 
not refuse the application of the former. On the contrary. Expressed in 
the usual terminology, the law of one State prescribes the application of 
the law of another State; and the latter does not object or demand it. It 
has no right to do so since it is not really its own law which is applied 
by the other State. The latter applies norms of its own law. The fact 
that these norms have the same contents as corresponding norms of an- 
other State does not concern the latter. The only excuse for the terms 
“conflict of laws,’’ or “choice-of-law” rules is that they are shorter and 
more manageable than an expression which would characterize correctly 
so-called private (criminal, administrative) international law. Since the 
specific technique of these norms consists in “referring” to the norms of 
another system and by so doing incorporating norms of identical con- 
tents into their own legal system, it would be more justifiable to call them 
"reference rules” or “incorporation rules.” 

The reference rule, that is — expressed in the usual terminology — the 
norm regulating the application of foreign law, may be distinguished 
from the norm to be applied, that is, the norm referred to. Only the 
former, the reference rule, is a norm of private international law. But 
from a functional point of view, the one is essentially connected with 
the other. Only if taken together do they form a complete rule of law. 
It would be quite possible to describe the relationship between the ref- 
erence or choice-of-law rule and the norm referred to, the norm of for- 
eign law to be applied, by saying that the latter is virtually contained in 
the former. The reference rule, as mentioned above, is only an abridged 
formula whose purpose is to replace norms reproducing the contents of 
the norms of foreign law referred to. It is by appljdng the reference or 
choice-of-law rule that the court arrives at the application of the norm 
of foreign law (which, in truth, is a norm of its own law). It is, there- 
fore, correct to call the former the “preliminary,” the latter the “final” 
rule.* 

The close connection between the reference or choice-of-law rule and 
the rule of foreign law referred to manifests itself in the fact that the 
former, if it is a rule of national law, is of the same kind as the latter. If 
the norm referred to is a norm of private law, the reference rule is of 
private law too; if the norm referred to is a norm of criminal or adminis- 
trative law, criminal or administrative law is involved. If, however, the 
norm obliging the State to apply the norm of another State to cer- 
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tain cases is a norm of international law, the international obligation 
of the State, as such, is an obligation neither of private nor of criminal 
nor of administrative law, but simply of international law. But if the 
norm of international law prescribing the application of foreign private, 
criminal, or administrative law is considered together with the norm to 
be applied, then, and then only, is it to a certain extent justifiable to 
speak of international private (criminal, administrative) law. This term 
seems to be more exact than the term “private (criminal, administrative) 
international law.” 

F. The So-called Fund.amental Rights and Duties of the States 

a. Natural-Law Doctrine applied to the relationship between States 

According to a view prevailing in the eighteenth and nineteenth cen- 
turies and maintained even today by some writers, every State has — in 
its capacity as a member of the Family of Nations — some fundamental 
rights and duties. These rights and duties are, according to this doctrine, 
not stipulated by general customary international law or by international 
treaties as are the other rights and duties of the States, but originate in 
the nature of the State or the international community. These funda- 
mental rights and duties — it is said — have “a broader and deeper 
significance than the ordinary positive rules of the Law of Nations of 
which they are in large measure the ultimate basis or source and have a 
greater obligatory force . . . they are in the nature of controlling or 
fundamental principles based upon conditions essential to State e.xistence 
and international life in our time.” * 

^ The idea that the States have fundamental rights and duties is the 
application of the doctrine of natural law to the relationship between 
States. It is only another version of this natural law doctrine if one tries 
to maintain the theory of fundamental rights of the States by arguing 
in the following way: In any legal order it is necessary to distinguish 
the rights stipulated by this order from the legal principles presupposed 
by this legal order. The so-called fundamental rights of the States are, 
according to Verdross, the legal principles which are the conditions on 
which international law is possible at all, the legal principles on which 
positive international law is built up. We can find out these principles 
by an analysis of the nature of international law.f In other terms: the 
fundamental rights of the States can be deduced from the nature of in- 
ternational law. This is the same doctrine as the one according to which 
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the fundamental rights of the States are “the ultimate basis or source” of 
positive international law and have therefore “a greater obligatory force” 
than the other rules of international law. 

This version of the natural-law doctrine is logically impossible just as 
the classical version of this doctrine is. Legal principles can never be 
presupposed by a legal order; they can only be created by this order. 
For they are “legal” only and exclusively because and in so far as they 
are established by a positive legal order. Certainly the creation of posi- 
tive law is not a creation out of nothing. The legislator as well as custom 
is directed by some general principles. But these principles are moral 
or political principles and not legal principles, and, consequently, cannot 
impose legal duties or confer legal rights upon men or States as long as 
these principles are not stipulated by legislation or custom. As legal 
principles they are not the source or basis of the legal order by which 
they are stipulated; on the contrary, the positive legal order is their 
basis or source. Hence they have no greater obligatory force than the 
other rules stipulated by the positive legal order unless the positive legal 
order itself grants them a greater obligatory force by making their 
abolition more difficult. This is impossible if the legal order, as gen- 
eral international law, has the character of customary law, and if, con- 
sequently, the rules of this order acquire as well as lose their validity by 
custom. 

^The so-called fundamental rights and duties of the States are rights 
and duties of the States only in so far as they are stipulated by general 
international law, which has the character of customary law.^Such rights 
have been chiefly enumerated as the right of existence, the right of self- 
preservation, the right of equality, the right of independence, the right 
of territorial and personal supremacy, the right of intercourse, the right 
of good name and reputation, and the right of jurisdiction. L. Oppenheim 
correctly states that the so-called fundamental rights and duties are 
rights and duties “which the States customarily enjoy.” * Nevertheless 
he tries to deduce these rights and duties from the nature of the State as 
an international personality. He wites: “International Personality is 
the term which characterizes fitly the position of the States within the 
Family of Nations, since a State acquires international personality 
through its recognition as a member. What it really means can be ascer- 
tained by going back to the basis of the Law of Nations. Such basis is 
the common consent of the States that a body of legal rules shall regulate 
their intercourse with one another.” f However, “international person- 

* I Oppenheim, International Law 217!. 
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ality of the State” means only that general international law imposes 
duties and confers rights upon States (and that means upon individuals 
as organs of the States). The State is an international personality be- 
cause it is a subject of international duties and rights. This statement 
says nothing about the contents of these rights and duties. The concept 
of legal personality is a thoroughly formal concept. Hence it is impossible 
to deduce from the fact that the State is an international personality any 
definite rights and duties of the State, such as the right of independence 
or the right of self-preservation, the duty of non-intervention, and so 
forth. 

The statement that the basis of international law is “the common 
consent of the States that a body of legal rules shall regulate their inter- 
course with one another” has a fictitious character, since it is impossible 
to prove the existence of such “common consent.” The theory that the 
basis of international law is a common consent of the States, a kind of 
contract tacitly concluded by the States, has exactly the same character 
as the natural-law doctrine concerning the basis of the State or the 
national legal order, that is the doctrine of the social contract. According 
to this theory, men are in their state of nature free and equal. The State, 
the national legal order, comes into existence owing to the fact that free 
and equal individuals assent to an agreement concerning a social order 
regulating their mutual behavior. Every individual voluntarily restricts 
his freedom in the interest of all the other individuals on the condition 
that the others restrict their freedom in the same way. Since such an 
event has never taken place, the doctrine of social contract is a fiction, the 
function of which is not to explain the origin of the State but to justify 
the existence of the fact that the individuals are bound by a legal order 
imposing duties and conferring rights upon them. The theory of a com- 
mon consent of the States as the basis of international law or the inter- 
national community constituted by international law rests on the same 
fiction. It is an indubitable fact that the States are considered to be 
bound by general international law without and even against their will.* 
Oppenheim says further; “Now a legally regulated intercourse between 
sovereign States is only possible under the condition that a certain lib- 
erty of action is granted to every State, and that, on the other hand, 
every State consents to a certain restriction of action in the interest of 
the liberty of action granted to every other State. A State that enters 
into the Family of Nations retains the natural liberty of action due to it 
in consequence of its sovereignty, but at the same time takes over the 
obligation to exercise self-restraint and to restrict its liberty of action in 
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the interest of that of other States." * The State, however, does not 
voluntarily enter into the international legal community. By coming 
into legal existence, the State is subjected to pree.visting international 
law. It is not the State which, by its own free will, consents to a certain 
restriction of its liberty; it is general international law which restricts 
the liberty of the States without regard to whether they consent to this 
restriction or not. Finally, the State as international personality must 
not be considered to be sovereign, in the sense that the term sovereign 
denotes absolute liberty; Oppenheim, however, when speaking of the 
State as a personality voluntarily entering into the international com- 
munity, takes the term sovereignty in this sense. In its capacity as an 
international personality the State is subjected to international law and, 
hence, is not “sovereign,” just as the human individual in his capacity 
as a legal personality, and that means as subject of duties and rights, is 
subjected to the national legal order and consequently is not and cannot 
be “sovereign.” Hence it is inadmissible to deduce from the sovereignty 
of the State any rights or duties. 

Oppenheim continues: “In entering into the Family of Nations a 
State comes as an equal to equals; it demands that certain consideration 
be paid to its dignity, the retention of its independence, of its territorial 
and its personal supremacy." f Equality with other States is not a prop- 
erty with which a State is endowed when it enters into the international 
community. The States are equal because and in so far as international ^ 
law treats them in this way. Whether the States are legally equal or 
not can be ascertained only by an analysis of positive international 
law, and cannot be deduced from the nature or the sovereignty of the . 
State. Only by an analysis of positive international law — and not 
by supposing that the State by entering into the Family of Nations de- 
mands respect for its dignity, independence, and supremacy — can we 
answer the question whether consideration has to be paid to the dignity 
of the State, whether its indejjendence has to be respected, its territorial 
and personal supremacy to be maintained, and so forth. Oppenheim says: 
“Recognition of a State as a member of the Family of Nations involves 
recognition of such State’s equality, dignity, independence, and terri- 
torial and personal supremacy. But the recognized State recognizes in 
turn the same qualities in other members of that family, and thereby it 
undertakes responsibility for violations committed by it.” J Recogni- 
tion of a community as a State by another State means only that the 
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latter ascertains that the community in question fulfills all the require- 
ments of a State in the sense of international law, which is a condition of 
the application of international law to the relationship between the rec- 
ognizing and the recognized State.* The recognition of a community as 
a State is not and cannot be a recognition of international law, since the 
recognition of a community as a State is an act provided for by inter- 
national law, an act which is based on international law and which, con- 
sequently, presupposes the existence and validity of international law.f 
It is therefore not the State which — by recognizing another State — 
undertakes responsibility for violations committed by it. It is general 
international law, valid independently of the recognition on the part 
of the States, which imposes upon the States responsibility for their 
violations of international law. “International personality,” says Op- 
penheim, “may be said to be the fact . . . that equality, dignity, inde- 
pendence, territorial and personal supremacy, and the re.sponsibility of 
every State are recognized by every other State.” International per- 
sonality is not the fact that the so-called fundamental rights of the State 
are recognized by other States. International personality is simply the 
fact that international law imposes duties and confers rights — and not 
only the so-called fundamental duties and rights — upon the States. 

b. The Equality of the States 

Among the fundamental rights of the States the right of equality plays 
an important role. Equality before international law is considered ar 
essential characteristic of the States. 

The term “equality” seems at first glance to signify that all States 
have the same duties and the same rights. This statement, however, is 
obviously not correct, for the duties and rights established by interna- 
tional treaties constitute a great diversity among States. Consequently 
the statement must be restricted to general customary international law 
But even according to general customary law, all the States have noi 
the same duties and rights. A littoral State, for e.xample, has othei 
duties and rights than an inland State. The statement must be modifiec 
as follows: according to general international law all the States havf 
the same capacity of being charged with duties and of acquiring rights; 
equality does not mean equality of duties and rights, but rather equalitj 
of capacity for duties and rights. Equality is the principle that undei 
the same conditions States have the same duties and the same rights 
This is, however, an empty and insignificant formula because it is ap 
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plicable even in case of radical inequalities. Thus, a rule of general in- 
ternational law conferring privileges on Great Powers could be inter- 
preted as in conformity with the principle of equality, if formulated as 
follows: any State, on the condition that it is a Great Power, enjoys 
the privileges concerned. The principle of equality so formidated is 
but a tautological e.xpression of the principle of legality, that is the prin- 
ciple that the rules of law ought to he applied in all cases in which, ac- 
cording to their contents, they ought to be applied. Thus the principle 
of legal equality, if nothing but the principle of legality, is compatible 
with any actual inequality. The States are “equal” before international 
law since they are equally subjected to international law and interna- 
tional law is equally applicable to the States. This statement has exactlj 1, 
, the same meaning as the statement that tlie States are subjects of inter 
national law or that the States have duties and rights under international 
law; but it does not mean that these duties and rights are equal. 

It is, therefore, understandable that most of the writers on interna- 
tional law try to attribute a more substantial import to the concept of 
equality. When characterizing the States as equal, they mean that ac- 
cording to general international law no State can be legally bound with- 
out or against its will. Consequently, they reason that international 
treaties are binding merely upon the contracting States, and that the 
decision of an international agency is not binding upon a State which is 
not represented in the agency or whose representative has voted against 
the decision, thus excluding the majority vote principle from the realm 
of international law. Other applications of the principle of equality are 
the rules that no State has jurisdiction over another State (and that 
means over the acts of another State) without the latter’s consent, and 
that the courts of one State are not competent to question the validity 
of the acts of another State in so far as those acts purport to take 
effect within the sphere of validity of the latter State’s national legal 
order. Understood this way, the principle of equality is the principle 
of autonomy of the States as subjects of international law. 

There are, however, Important restrictions to the rules of international 
law by which the autonomy of the States is established. There are, 
as we shall see later, international treaties which, according to general 
international law. Impose duties and confer rights upon third States. 
There are cases where a State has jurisdiction over the acts of another 
State without the latter’s consent. By a treaty an international agency 
may be established in which only a part of the contracting States are 
represented and which is authorized by the treaty to adopt by majority 
vote norms binding upon all the contracting States. Such a treaty is not 
incompatible with the concept of international law or with the concept 
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of the State as a subject of international law; and such a treaty is a true 
exception to the rule that no State can be legally bound without or 
against its own will. The fact that the competence of the international 
agency is based on the consent of all the States concerned because the 
competence of the agency is the result of a treaty concluded by all the 
States which may be bound by the majority decisions of the agency, 
does not permit the conclusion that all the decisions of the agency are 
adopted with the consent of all the States which are contracting parties 
to the treaty and that, consequently, no decision is adopted without or 
against the will of one of the States bound by the decision. This is a 
fiction, which is in open contradiction to the fact that a State which is 
not represented in the agency has in no way e.\pressed its will with refer- 
ence to the decision, and that a State whose representative has voted 
against the decision has expressly declared its opposite will. 

The fact that a State has, by concluding the treaty, given its consent 
to the competence of the agency established by the treaty is quite com- 
patible with the fact that the State can change its will, expressed at the 
conclusion of the treaty. This change of will is legally irrelevant, how- 
ever, since the contracting State remains legally bound by the treaty, 
even if it ceases to will what it declared to will at the moment it con- 
cluded the treaty. Only at that moment is concordance of the wills of 
the contracting States necessary in order to create the duties and rights 
established by the treaty. The fact that the contracting State remains 
legally bound by the treaty without regard to a unilateral change of will 
clearly proves that a State can be bound even against its will. The will 
whose e.xpression is an essential element of the conclusion of the treaty 
is not at all the will which the State has, or has not, with respect to the 
decision adopted by the agency established by the treaty. 

Since it is undoubtedly posstble that such a treaty can be concluded 
by “equal” States on the basis of general international law, it is a mis- 
use of the concept of equality to maintain that it is incompatible with 
the equality of the States to establish an agency endowed with the com- 
petence to bind by a majority vote States represented, or not represented, 
in the law-making body. The equality of the States does not exclude the 
majority vote principle from the realm of international law. 

If the equality of the States means their autonomy, it is not an abso- 
lute and unlimitable, but a relative and limitable, autonomy which inter- 
national law confers upon the States. 
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G. The Power of the State 

a. The Power of the State as the Validity and Efficacy 
of the National Legal Order 

The power of the State is usually listed as its third so-called element. 
The State is thought of as an aggregate of individuals, a people, living 
within a certain limited part of the earth’s surface and subject to a cer- 
tain power: One State, one territory, one people, and one power. Sov- 
ereignty is said to be the defining characteristic of this power. Though 
the unity of the power is held to be as essential as the unity of the ter- 
ritory and the people, it is nevertheless thought possible to distinguish 
between three different component powers, the legislative, the executive, 
and the judicial power of the State. 

The word “power” has different meanings in these different usages. 
The power of the State to which the people is subject is nothing but the 
validity and efficacy of the legal order, from the unity of which is de- 
rived that of the territory and of the people. The “power” of the State 
must be the validity and efficacy of the national legal order, if sover- 
eignty is to be considered as a quality of this power. For sovereignty 
can only be the quality of a normative order as an authority that is the 
source of obligations and rights. When, on the other hand, one speaks 
of the three powers of the State, power is understood as a function of 
the State, and three different functions of the State are distinguished. 
We shall first turn our attention to these three functions. 

b. The Powers or Functions of the State: Legislation and Execution 

A dichotomy is in reality the basis for the usual trichotomy. The 
legislative function is opposed to both'the e.xecutive and the judicial 
functions, which latter are obviously more closely related to each other 
than to the first. Legislation {legis latio of Roman law) is the creation 
of laws {leges). If we speak of “execution,” we must ask what is exe- 
cuted. There is no other answer but the statement that it is the general 
norms, the constitution, and the laws created by the legislative power, 
which are executed. Execution of laws, however, is also the function of 
so-called judicial power. This power is not distinguishable from the 
so-called “executive” power by the fact that only the organs of the latter 
“execute” norms. In this respect, the function of both is really the same. 
By the executive as well as by the judicial power, general legal norms are 
executed; the difference is merely that, in the one case, it is courts, in 
the other, so-called "executive” or administrative organs, to which the 
execution of general norms is entrusted. The common trichotomy is thus 
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at bottom a dichotomy, the fundamental distinction of legis latio and 
legis executio. The latter function is subdivided into the judicial and the 
executive functions in the narrower sense. 

The executive power in turn is often differentiated into two separate 
functions, the so-called political and the so-called administrative func- 
tion. (The former is in French and German terminology labeled “the 
government” in a narrower sense.) To the former are usually referred 
certain acts which are aimed at the direction of administration and are 
therefore politically important. They are performed by the highest ad- 
ministrative organs, such as the head of State and the chiefs of various 
administrative departments. These acts, too, are acts of execution; by 
these acts, too, general legal norms are executed. Many of these acts are 
left largely to the discretion of the executive organs. But no amount of 
discretion can divest an act of the executive power from its character of 
a law-executing act. Accordingly, the acts of the highest executive organs 
too are acts which execute general legal norms. The differentiation of the 
executive power into a governmental (political) and an administrative 
function has, therefore, a political rather than a juristic character. From 
a legal point of view, one might designate the whole domain of the execu- 
tive power as administration. 

The functions of the State thus prove to be identical with the essential 
functions of law. It is the difference between creation and application of 
law that expresses itself in the distinction between the three powers of 
the State. 


c. The Legislative Power 

By legislative power or legislation one does not understand the entire 
function of creating law, but a special aspect of this function, the crea- 
tion of general norms. “A law” — a product of the legislative process — 
is essentially a general norm, or a complex of such norms. (“The law” is 
used as a designation for the totality of legal norms only because we are 
apt to identify “the law” with the general form of law and erroneously 
ignore the existence of individual legal norms.) 

By legislation, further, is understood not the creation of all general 
norms, but only the creation of general norms by special organs, namdy 
by the so-called legislative bodies. This terminology has historical and 
political origins. Where all the functions of the State are centered in the 
person of an absolute monarch, there is little ground for the formation 
of a concept of legislation as a function distinct from other functions of 
the State, especially if general norms are created by way of custom. The 
modern concept of legislation could not arise until the deliberate creation 
of general norms by special central organs began to take its place beside 
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or instead of customary creation and this function was entrusted to an 
organ which was characterized as the representative of the people or a 
class of the people. The theoretical distinction between the three powers 
of the State must be seen against the background of the political doctrine 
of the separation of powers, which is incorporated in the constitutions of 
most modern democracies and constitutional monarchies. According to 
this principle, the creation of general norms — in principle of all the 
general norms, the “laws” — belongs to the legislative body, either alone 
or together with the head of State. This principle is, however, subject 
to certain exceptions. 

The creation of general norms by an organ other than the legislative 
body, namely, by organs of the executive or judicial power, is usually 
conceived of as an executive or a judicial function. 

From a functional point of view, there is no essential difference be- 
tween these norms and “laws” or statutes (general norms) created by 
the legislative body. The general norms created by the legislative body 
are called “statutes” in contradistinction to those general norms which, 
exceptionally, an organ other than the legislative body — the head of 
State or other executive or judicial organs — may create. The general 
norms issued by organs of the executive power are usually not called 
“statutes” but “ordinances” or “regulations.” Regulations or ordinances 
not issued on the basis of a statute which they put into effect but issued 
instead of statutes are called “dicrets-lois” in French, Verordnungen 
mil Gesetzeskraft in German terminology. 

From a systematic point of view, it is particularly unsound to refer to 
the executive function the creation of general norms where, under ex- 
ceptional circumstances, such norms are created by the head of State 
instead of the legislative body. The function is here exactly the same as 
that which is ordinarily performed by the legislative body. A similar 
impropriety is involved when general norms created by a court are 
classified as decisions and referred to the judicial function. 

A law-creating function not taken into account at all by the usual 
trichotomy is the creation of general norms by way of custom. The gen- 
eral norms of customary law, although not created by the legislative 
power, are executed by the organs of the so-called “executive” as well as 
by the organs of the judicial power. Custom is a law-creating process 
completely equivalent to the legislative procedure. The customary cre- 
ation of general legal norms is a legis latio just as much as what is ordi- 
narily designated as legislation. The general norms of customary law 
are applied by the executive power just as are the statutes. 
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d. The Executive and Judicial Power 

It is only as an exception that the organs of the executive and judicial 
powers create general norms. Their typical task is to create individual 
norms on the basis of the general norms which are created by legislation 
and custom, and to put into effect the sanctions stipulated by these gen- 
eral and individual norms. The putting into effect of the sanction is 
“execution” in the narrowest sense of this term. The administration has 
— as we shall see later — also other functions to perform than that of 
enacting Individual norms and effectuating (administrative) sanctions. 

Insofar as the so-called executive and judicial function consists in the 
creation of individual norms on the basis of general norms and in the 
final execution of the individual norms, the legislative power, on the one 
hand, and the executive and judicial power, on the other, represent only 
different stages of the process by which the national legal order — ac- 
cording to its own provisions — is created and applied. This is the process 
by which the law or, what amounts to the same thing, the State, regen- 
erates itself permanently. 

The doctrine of the three powers of the State is — jurlstically — the 
doctrine of the different stages of the creation and application of the 
national legal order. Since the law regulates its own creation, the creation 
of general norms, too, must take place in accordance with other general 
norms. The legislative process, that is, the creation of general legal 
norms, is divided into at least two stages: the creation of general norms 
which is usually called legislation (but comprises also the creation of 
customary law) and the creation of the general norms regulating this 
process of legislation. The latter norms form the essential contents of 
that normative system which is designated as the “constitution.” 

e. The Constitution 

I . The Political Concept of the Constitution 

Since the State is here understood as a legal order, the problem of the 
constitution — which is traditionally treated from the point of view of 
political theory — finds its natural place in the general theory of law. It 
hhs already been treated in the first part of this book from the point of 
view of the hierarchy of the legal order. 

The constitution of the State, usually characterized as its “funda- 
mental law,” is the basis of the national legal order. The concept of the 
constitution, as understood in the theory of law, is, it is true, not quite 
the same as the corresponding concept of political theory. The former is 
what we have previously called the constitution in a material sense of 
the term, covering the norms which regulate the process of legislation. 
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As used in political theory, the concept is made to embrace n 1 «« those 
norms which r^plate the creation and the competence of the highest 
executive and judicial organs. 

2. Rigid and Flexible Constitutions 

Since the constitution is the basis of the national legal order, it some- 
times appears desirable to give it a more stable character than ordinary 
laws. Hence, a change in the constitution is made more difficult than the 
enactment or amendment of ordinary laws. Such a constitution is called 
a rigid, stationary, or inelastic constitution, in contradistinction to a 
flexible, movable, or elastic one. which may be altered in the same way 
as ordinarj- laws. The original constitution of a Slate is the work of the 
founders of tlie Siate. If the State is created in a democratic way, the 
first constitution originates in a constituent assembly, what the French 
call um co 7 is:iiucvtc. Sometimes any change in the constitution is out- 
side the competence of the regular legisJaiive organ instituted by the 
constitution, and reserved for such a i-onsiiiujnfc. a speci.al organ com- 
petent only for constitutional amendments. In this case it is customarj' 
to distinguish between a constituent power and a legislative power, each 
being exercised according to different procedures. The device most fre- 
quently resorted to in order to render constitutional amendments more 
difficult is to require a qualified majority (two-thirds or three-fourths) 
and a higher quorum tthe number of the members of the legislative body 
competent to transact business) than usual. Sometimes, the change 
has to be decided upon several times before it acquires the force of law. 
In a federal State. .an\- change of the federal constitution may have to be 
approved by the legislatures of a certain number 01 member States. 
And still other methods exist, too. It is even possible that any amend- 
ment of the constitution may be prohibited : and as a matter of fact some 
historical constitutions declare certain of their provisions, or the entire 
constitution within a certain space of time, as unamendable. Thus, for 
instance. Art. 8. Par. 4, of the French Constitution of February 25, 1875 
(Article 2 of the .Amendment of August 14. 1SS4) declares: “The Re- 
publican form of Government shall not be made the subject of a proposed 
revision." In these cases it is not possible legally to amend the entire 
constitution by a legislative act within the fixed time or to amend the 
specific provision. If the norm of the constitution which renders an 
amendment more difficult is considered to be binding ujxin the legisla- 
tive organ, the norm excluding any amendment has to be considered 
valid, too. There is no juristic reason to interpret the two norms in 
different ways, and to declare — as some writers do — a provision for- 
bidding any amendment invalid by its very nature. 



2 6 o the elements of the state 

Every provision, however, whose purpose it is to render more difficult 
or even impossible an amendment of the constitution, is efficacious only 
against amendments carried out by an act of the legislative organ. Even 
the most rigid constitution is “rigid” only with respect to statutory, not 
with respect to customary law. There is no legal possibility of prevent- 
ing a constitution from being modified by way of custom,* even if 
the constitution has the character of statutory law, if it is a so-called 
“written” constitution. 

The distinction made by traditional theory between “written” and 
“unwritten” constitutions is, from a juristic point of view, the difference 
between constitutions the norms of which are created by legislative acts 
and constitutions whose norms are created by custom. Very often the 
constitution is composed of norms which have partly the character of 
statutory and partly the character of customary law. 

If there exists a specific procedure for constitutional amendment dif- 
ferent from the procedure of ordinary legislation, then general norms 
whose contents have nothing in common with the constitution (in a ma- 
terial sense) can be created through this special procedure. Such laws 
can be altered or abolished only in this way. They enjoy the same sta- 
bility as the rigid constitution. If these laws are considered to be part 
of the “constitution,” this concept of constitution is understood in a 
purely formal sense. “Constitution” in this sense does not mean norms 
regulating certain subject matters; it means nothing but a specific pro- 
cedure of legislation; a certain legal form which may be filled with any 
legal content.^ 

3. The Content of the Constitution 

As a matter of fact, the constitution, in the formal sense of the word, 
contains the most diverse elements besides the norms that are constitu- 
tional in a material sense. At the same time, there are constitutional 
norms (in a material sense) which do not appear in the specific form of 
the constitution, even when there is one. 

a. The preamble. A traditional part of the instruments called "con- 
stitutions” is a solemn introduction, a so-called “preamble,” expressing 
the political, moral, and religious ideas which the constitution is in- 
tended to promote. This preamble usually does not stipulate any definite 
norms for human behavior and thus lacks legally relevant contents. It 
has an ideological rather than a juristic character. If it were dropped, 
the real import of the constitution would ordinarily not be changed in 

♦ Cf. supra, p. 119. 
t Cf. supra, pp. I24f. 
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the least. The preamble serves to give the constitution a greater dignity 
and thus a heightened efficacy. Invocation of God and declarations that 
justice, freedom, equality, and public weal shall be safeguarded are 
typical of the preamble. Depending upon whether the constitution has 
a more democratic or a more autocratic tenor, it presents itself in the 
preamble either as the will of the people or as the will of a ruler in- 
stalled by the grace of God. Thus the Constitution of the United States 
of America says: “We, the people of the United States, in order to form 
[etc.] do ordain and establish this Constitution for the United States 
of America.” However, the people — from whom the constitution claims 
its origin — comes to legal existence first through the constitution. It 
can therefore be only in a political, not in a juristic sense that the 
people is the source of the constitution. It is further obvious that those 
individuals who actually created the constitution represented only a mi- 
nute part of the whole people — this even if one takes into consideration 
those who elected them. 

/ 3 . Determination of the contents of future statutes. The constitution 
contains certain stipulations not only concerning the organs and the pro- 
cedure by which future laws are to be enacted, but also concerning the 
contents of these laws. These stipulations may be either negative or 
positive. An example of a negative stipulation is the First Amendment 
to the Constitution of the United States: “Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise 
thereof, or abridging the freedom of speech or of the press; or the right 
of the people peaceably to assemble and to petition the government for a 
redress of grievances.” Other exEunples are the stipulations of Article I, 
Section g: “No bill of attainder or ex post facto law shall be passed,” 
and “No tax or duty shall be laid on articles exported from any State.” 
The constitution can also determine that laws are to have certain positive 
contents: thus it may require that if certain matters are regulated by 
law they must be regulated in the way prescribed by the constitution 
(which leaves it to the discretion of the legislative organ whether or not 
these matters shall be regulated) or the constitution, without leaving the 
legislative organ any discretion, may prescribe that certain matters are 
to be regulated by the legislative organ and are to be regulated in the 
way determined by the constitution. 

The constitution of the German Reich of 1919 (Weimar Constitu- 
tion) contains many provisions concerning the contents of future laws. 
Thus, for instance. Article 12 1 runs as follows: “By means of legislation, 
opportunity shall be provided for the physical, mental, and social nurture 
of illegitimate children, equal to that enjoyed by legitimate children.” 
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Or Article 151: “The organization of economic life must correspond to 
the principles of justice, and he designed to ensure for all a life worthy of 
a human being. . . 

There is a remarkable technical difference between provisions of the 
constitution forbidding and provisions prescribing a certain content for 
future laws. The former have, as a rule, legal effects, the latter have not. 
If the legislative organ issues a law the contents of which are forbidden 
by the constitution, all the consequences take place which an unconsti- 
tutional law entails according to the constitution. If the legislative organ, 
however, simply omits issuing the law prescribed by the constitution, it 
is hardly possible to attach legal consequences to such an omission. 

7. Determination of the administrative and judicial function. Norms 
of the constitution need not necessarily be provisions for the legislative 
organ only. They may be immediately applicable, being direct prescrip- 
tions for the administrative and judicial organs, especially the courts. 
This is the case with the Sixth Amendment to the Constitution of the 
United States, already mentioned and also with the Seventh Amendment; 
“In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise rec.xamined in any court of the United 
States, than according to the rules of the common law.” Prescriptions of 
this kind may be applied by the judicial anil administrative organs with- 
out any legislative act being interposed between the constitution and the 
administrative or judicial act e.xecuting the constitution directly. They 
are no part of the constitution in a material sense but of civil, criminal, 
administrative or procedural law, general norms which in the form of a 
constitutional provision directly determine the acts of the administrative 
and judicial organs. They belong to the constitution in the material sense 
only insofar as they also determine legislation, prescribing a certain 
content for future statutes. 

Negative and positive stipulations concerning future legislation may 
be combined, as in the Fifth Amendment to the American Constitution: 
“No person shall ... be deprived of life, liberty, or property, without 
due process of law; nor .shall private property be taken for public use 
without just compensation.” 

8. The ‘‘unconstitutional’' law. To regulate the contents of future 
legislation by the constitution is a meaningful legal technique only if 
changes in the constitution have to take place according to a special pro- 
cedure different from the ordinary routine of legislation. Only then is a 
statute that fails to conform with the constitution “unconstitutional,” 
and only then can its “unconstitutionality” have any legal consequences.* 

♦ Cf. supra, pp. issff. 
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If the constitution can be changed in the same way as an ordinary stat- 
ute, then any “unconstitutionar’ statute really means a change in the 
constitution, at least for the sphere of validity of this statute. Then a 
conflict between a statute and the constitution has the same character as 
a conflict between a new and an old statute. It is a conflict which has 
to be solved according to the principle lex posterior dcrogat priori. 

If there is no special procedure prescribed for constitutional legisla- 
tion, there can not exist any “unconstitutional'’ law, just as there can 
not exist an “unlawful” law. Suppose that a constitution that may be 
changed as an ordinary statute prescribes that “no soldier shall in time 
of peace be quartered in any house without the consent of the owner” 
(a stipulation in the Third Amendment to the Constitution of the 
United States). If now a statute were enacted that ignored this pre- 
scription, the statute would hy no means be “contrary to the consti- 
tution,” because the statute would itself ch.-inge the constitution. A 
prescription like the one just mentioned would bind only the executive 
and judicial organs, not the legislative organ. 

e. Constitutional prohibitions. In order to see clearly the legal sig- 
nificance of prohibitions directed by the constitution against the organs 
of the legislative, executive, and judicial powers, provisions of the con- 
stitution forbidding these organs to encroach upon certain interests of the 
subjects (such as the Fifth Amendment to the Constitution of the United 
States; “No private property shall be taken for public use without just 
compensation,” or the Eighth Amendment: “Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and unusual punishments 
inflicted,”) one must notice the following fact: the organs of the legisla- 
tive, executive, and judicial powers are incapable of functioning without 
being authorized by a general legal norm, whether it be a customary or 
statutory law. It may be a norm that in quite geneial terms merely 
authorizes the organ to act on its own lii.scretion. Hut at any rate, every 
action on the part of the. organ must be based upon some general norm 
stipulating at least that the organ has to act, even if it does not tell how 
the organ has to act, leaving to the organ’s discretion the determination 
of its own actions. In this way the constitution, as a rule, determines the 
function of the legislative organ. It authorizes a certain organ to legis- 
late, without determining the contents of this function; but exception- 
ally the contents of the statute to be enacted may, also, be prescribed 
by the constitution. The legislative organ, too, is thus in reality an 
executive organ. Every legislative act is an act of executing the constitu- 
tion. Otherwise, legislation could not be recognized as a function and the 
legislator as an organ of the State. 

It is therefore self-evident that there can be an "executive” power in 
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the usual sense only if there is some general norm — some statute or rule 
of customary law — to be executed. Also the judicial power is executive 
in this sense, for the court, too, is an organ of the State and it functions 
as an organ of the State only if it executes a norm of the legal order. 
An individual acts as a State organ only insofar as he acts upon au- 
thorization by some valid norm. This is the difference between the 
individual and the State as acting persons; and that means, between the 
individual acting not as State organ and the individual acting as State 
organ. An individual who does not function as a State organ is allowed 
to do whatever he is not forbidden to do by the legal order, whereas the 
State, that is, an individual who functions as a State organ, can do only 
what the legal order authorizes him to do. It is, therefore, from the point 
of view of legal technique, superfluous to forbid a State organ anything. 
It suffices not to authorize it. If an individual acts without authorization 
from the legal order, he no longer acts as an organ of the State. His 
act is illegal for this reason alone that it is not backed up by any legal 
authorization. It is not required that the act be forbidden by a legal 
norm. It is necessary to forbid an organ to perform certain acts only 
when one wishes to restrict a previous authorization. Thus, the constitu- 
tion normally gives the legislative organ an unlimited authority to create 
general norms. In order to prevent norms of a certain kind from being 
created by the legislative organ, the constitution therefore has explicitly 
to prohibit their creation. The organs of the executive and judicial 
powers, on the other hand, do not normally have any unlimited compe- 
tence of creating individual norms. They are merely authorized to execute 
statutes and norms of customary law. Even if the constitution did not 
forbid the executive and judicial organs to require e.xcessive bail, to im- 
pose unreasonable fines, or to inflict cruel and unusual punishments, 
these organs could not legally do any of these things unless they were 
explicitly authorized to do so by some statute or rule of customary law. 

The stipulation in the Fifth Amendment, quoted above, is, however, 
not a pure prohibition. It implies that private property may be taken 
for public use on just compensation. As such a positive authoriza- 
tion the stipulation is not at all superfluous, and it has significance also 
relative to the executive and judicial organs. 

That no State organ can act without positive authorization from the 
legal order does not, as one might think, hold only for democratic States. 
It is true also of an autocratic State, for instance, an absolute monarchy. 
The constitution — the absolute monarchy, too, has a constitution, be- 
cause every State has a constitution — here gives the monarch an almost 
unlimited authority to issue, not only general, but also individual norms 
and to perform coercive acts, so that every act of the monarch or of an 
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organ authorized by him appears as an act of the State if it presents 
itself as such. '1 he constitution of the absolute monarchy is chiefly char- 
acterized by this extensive competence of the executive power vested in 
the person of the monarch. If there exists such a wide competence of 
the executive power, the subjects can be protected against certain en- 
croachments on the part of the organs of this power by means of con- 
stitutional prohibitions directed to these organs. In the historical proc- 
ess, in which democracies have developed out of absolute monarchies, 
constitutional prohibitions directed to the organs of the executive power 
have played an important role. This explains why this legal technique 
has been preserved even under circumstances which rendered it super- 
fluous to direct constitutional prohibitions to organs of the executive 
power, since these organs no longer have an unlimited competence. 

In a modern democracy, where the organs of the executive and judi- 
cial power can act only on the basis of a positive legal authorization, 
constitutional prohibitions directed toward these organs are justified not 
only if they have the effect of restricting a competence previously con- 
ferred upon them, but also if they are intended to render more difficult 
the extension of their competence with respect to certain acts. The con- 
stitutional prohibitions have the desired effect only if they are directed 
also to the legislative organ, and if the constitution is a rigid, not a flex- 
ible, one. 

The prohibitions are sometimes stated in the form that interference 
with certain interests of the individual are forbidden except when they 
are provided for “by law.” Thus, the Third Amendment to the Constitu- 
tion of the United States says: “No soldier shall, in time of peace, be 
quartered in any house without the consent of the owner, nor in time of 
war, but in a manner to be prescribed by law.” Such a stipulation is 
superfluous since the organs of the executive power can never act with- 
out authorization by “law,” this term comprising statutory and cus- 
tomary law. Constitutions often establish freedom of speech by saying 
that freedom of speech is granted “within the limits of the law,” or that 
this freedom can “be restricted only by law.” Even if the constitution 
does not expressly state such a restriction, many jurists are inclined to 
interpret the constitution in this way. However, if the “freedom” or 
the “right” granted by the constitution can be restricted or even abol- 
ished by a simple law, the constitutional norm granting the “freedom” 
or the “right” is in reality without value. The purpose of a constitutional 
norm granting a particular freedom or right is precisely that of prevent- 
ing the organs of the executive power from being authorized by simple 
law to encroach upon the sphere of interest determined by the “freedom” 
or the “right.” Without authorization by law, they cannot act at all. 
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When the constitution delegates to ordinary legislation the power to re- 
strict or to abolish a prohibition established by the constitution, it takes 
back with one hand what it pretended to give with the other. A typical 
c.xample of such a provision is Article 112 of the Weimar Constitution, 
which runs as follows: “Every German is entitled to emigrate to coun- 
tries outside the Reich. Emigration may be restricted only by law of the 
Reich.” The expression “only” by law of the Reich is misleading, for 
without such a law emigration cannot legally be restricted.* By such 
provisions the illusion of a constitutional guarantee is created where in 
reality there is none. 

f. Bill 0} rights. A catalogue of freedoms or rights of the citizens is 
a typical part of modern constitutions. The so-called “Bill of Rights” 
contained in the first ten Amendments to the Constitution of the United 
States is an example. These amendments mostly have the character 
of prohibitions and commands addressed to the organs of the legislative, 
executive, and judicial powers. They give the individual a right in the 
technical sense of the word only if he has a possibility of going to law 
against the unconstitutional act of the organ, especially if he can put into 
motion a procedure leading to the annulment of the unconstitutional act. 
This possibility can be given him only by positive law, and consequently 
the rights themselves can only be such as are founded in positive law. 

This, how'ever, was not the view of the Fathers of the American Con- 
stitution. They believed in certain natural inborn rights, which exist in- 
dependent of the positive legal order and which this order has only to 
protect — rights of individuals which the State has to respect under any 
circumstances, since these rights correspond to the nature of man and 
their protection to the nature of any true community. This theory — 
the theory of natural law — was current in the eighteenth century. It 
is clearly expressed in the Ninth Amendment: “The enumeration in the 
Constitution of certain rights shall not be construed to deny or disparage 
others retained by the people.” By this, the authors of the Constitution 
meant to say that there are certain rights which may neither be ex- 
pressed in the constitution nor in the positive legal order founded there- 
upon. Nevertheless, the effect of this stipulation, from the point of view 
of positive law, is to authorize the State organs who have to execute 
the constitution, especially the courts, to stipulate other rights than those 
established by the text of the constitution. A right so stipulated is 
also granted by the constitution, not directly, but indirectly, since it 

♦ Article 112 cannot be considered as necessary because it excludes restriction of 
emigration by laws of the member-States. According to Article 6 the Reich has ex- 
clusive legislation as regards emigration, so that legislation of the member-States in 
this matter has already been excluded by this Article and need not be excluded by 
Article 112. 
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is stipulated by a law-creating act of an organ authorized by the con- 
stitution. Such a right is thus no more “natural” than any other right 
countenanced by the positive legal order. All natural law is turned into 
positive law as soon as it is recognized and applied by the organs of the 
State on the basis of constitutional authorization. Only as positive law 
is it relevant in juristic considerations. 

17. Guarantees of the constitution. The essential function of the con- 
stitution in the material sense of the term is to determine the creation 
of general legal norms, that is, to determine the organs and the procedure 
of legislation and also — to some degree — the contents of future laws. 
Thus the problem arises how to assure observance of these provisions of 
the constitution, how to guarantee the constitutionality of laws. This is a 
special case of the more general problem of guaranteeing that a lower 
norm shall conform with the higher norm which determines its creation 
or contents. We have already discussed this problem in the chapter on 
the hierarchy of the legal order. As the result of our examination, we 
have established that positive law knows two methods for securing con- 
cordance between the lower and the higher norm. The legal order may 
provide for a procedure by which the lower norm can be tested as to its 
conformity with the higher norm, and abolished if it is found to be lack- 
ing in such conformity. The legal order can also make the organ that 
creates an illegal norm liable to personal sanction. Either method may 
be used in isolation, or they can both be applied simultaneously. In the 
case of unconstitutional laws, the former method is almost exclusively 
employed ; the members of the legislative body are seldom made person- 
ally responsible for the violation of the constitution by adopting an un- 
constitutional law. 

Examination and abolition of a law because of its unconstitutionality 
may take place according to several methods.* There are two important 
types of procedure in which an unconstitutional law can be tried and 
abolished. The organ that has to apply the law in a concrete case can 
be authorized to examine it as to its constitutionality and to refuse to 
apply it in the concrete case if it is found unconstitutional. If the power 
to examine the constitutionality of laws is conferred upon courts, we 
speak of judicial review of legislation. The examination of the law can 
be undertaken by the competent organ, especially by the court, either 
ex officio or upon a petition of a party in a lawsuit in which the law is 
to be applied. By refusing to apply the law to the concrete case, the 
organ invalidates it, not generally, that is, not for all possible cases to 
which the law is to be applied according to its own contents, but in- 

* Cf. my article Judicial Review of Legislation: A Comparative Study of the 
Austrian and the American Constitution (1942) 4 J. of Politics 183!. 
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dividually only, that is, for the one case at hand. The law as such 
remains valid and applicable to other cases, if not again declared uncon- 
stitutional and abolished for the concrete case. If the legal order does 
not contain any explicit rule to the contrary, there is a presumption that 
every law-applying organ has this power of refusing to apply uncon- 
stitutional laws. Since the organs are entrusted with the task of apply- 
ing “laws,” they naturally have to investigate whether a rule proposed 
for application really has the nature of a law. Only a restriction of this 
power is in need of explicit provision. Although the power of a law- 
applying organ to examine the constitutionality of laws to be applied to 
concrete cases, and to refuse the application of a law recognized by it as 
unconstitutional, can never be completely eliminated, it can be restricted 
in different degrees. The law-applying organ can, for instance, be en- 
titled to investigate only whether the norm which has to be applied to a 
concrete case was actually passed by the legislative organ; or whether 
the norm has been created by a legislative or e.xecutive organ competent 
to issue general legal norms. If that is found to be the case, the law- 
applying organ may have no further right to dispute the constitutional- 
ity of the norm. 

If the unlimited power of testing laws as to their constitutionality is 
reserved for one organ alone, for instance for the supreme court, this 
organ may be authorized to abolish an unconstitutional law, not only 
individually, that is, for the concrete case, but generally, for all possible 
cases. The unconstitutional law may be generally abolished by an ex- 
press decision pronouncing its annulment; or in the way that the court 
refuses to apply the law in the concrete case on the professed ground 
of its unconstitutionality, and that this decision is then given the status 
of a precedent, so that all other law-applying organs, especially all the 
courts, are bound to refuse the application of the law. The annulment 
of a law is a legislative function, an act — so to speak — of negative 
legislation. A court which is competent to abolish laws — individually 
or generally — functions as a negative legislator. 

The power to examine the laws as to their constitutionality and to 
invalidate unconstitutional laws may be conferred, as a more or less ex- 
clusive function, on a special constitutional court, while the other courts 
have only the right to make applications to the constitutional court for 
examination and annulment of laws which they have to apply, but which 
they consider to be unconstitutional. This solution of the problem means 
a centralization of the judicial review of legislation. 

The possibility of a law issued by the legislative organ being annulled 
by another organ constitutes a remarkable restriction of the former’s 
power. Such a possibDity means that there is, besides the positive, a 
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negative legislator, an organ which may be composed according to a 
totally different principle from that of the parliament elected by the 
people. Then an antagonism between the two legislators, the positive 
and the negative, is almost inevitable. This antagonism may be lessened 
by providing that the members of the constitutional court shall be elected 
by parliament.* 

III. THE SEPARATION OF POWERS 

A. The Concept of “Separ-^tion of Powers" 

The judicial review of legislation is an obviou.s encroachment upon 
the principle of separation of powers. This principle lies at the basis of 
the_American Constitution and is considered to be a specific element of 
democracy. It has been formulated as follows by th e Supreme Court 
of the United States; “tha^all the powers intrusted to government, 
whether St ate or national, are divided into the three grand departments, 
t he exec utive, the legislative and the judicial. That the functions appro- 
pnate to each of these branches of government shall be vested in a 
se parate b ody of public servants, and that the perfection of the system 
requires that the lines which separate and divide the,se departments shall 
be broadly and clearly defined. It is also essential to the successful work- 
ing of th is system that the persons intrusted with power in any one of 
these branches shall not be permitted to encroach upon the powers con- 
fided to the others, but that each shall by the law of its creation be 
li mited to the exercise of the powders appropriate to its own department 
and no other.” f 

The concept of “separation of powers” designates a principle of polit- 1 
ical organization. It presupposes that the three so-called powers can be ' 
determined as three distinct coordinated functions of the State, and that 
itlFpossible to define boundary lines separating each of these three func- 
tions from the others. But this presupposition is not borne out by the 
facts. As we have seen, t here are.not three but two basic functions of the 
State: creation and application (execution) of law, and these functions 
are not coordinated but sub- and supra-ordinated. Further, it is not pos- 
sible to define boundary lines separating these functions from each other, 
since the distinction between creation and applicatjoii of law — under- 
lying tbe dualism of legislative and executive power (in the broadest 
sense) — has only a relative character, most acts of State being at the 
same time law-creatfiij^and' law-applying acts. It is impossible to assign 

* Cf. my article Judicial Review of Legislation 187!. 

tKilbourn v. Thompson, 103 U.S. 168, igof. {1880). 
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the creation of law to one organ and the application (execution) of law 
to another so exclusively that no organ would fulfill both function s si- 
rnultaneously. It is hardly possible, and at any rate not desirable, to^«- 
servc even legislation — which is only a certain kind of law-creation 
- - to a "'separate body of public servants,” and to exclude all the other' 
organs from this function. 

B. fsEPARATlON or THE LeGISEATIVE FROM THE EXECUTIVE POWER 

a. Priority of the So-called Legislative Organ 

By “legislation” as a function we can hardly understand anything 
other than the creation of general legal norms. An organ is a legislative 
organ insofar as it is authorized to create general legal norms. It never 
occurs in political reality that all the general norms of a national legal 
order have to be created exclusively by one organ designated as legisla- 
tor. There is no legal order of a modern State according to which the 
courts and admini.strativc authorities are excluded from creating general 
legal norms, that is, from legislating, and legislating not only on the basis 
of statutes and customary law, but also directly on the basis of the con- 
.st itution. What counts priictically is only an organization of the legisla- 
tive function according to which all the general norms have to be created 
either by the organ called “legi.slative” or on the basis of an authorization 
on the i)art of this organ by other organs which are clas.sified as organs 
of the executive or judicial power. The general norms created by these 
organs are called ordinances or regulations or have specific designation; 
but functionally they have the same character as statutes enacted by an 
organ called legislator. The habit of characterizing only one organ as 
“legislative” organ, of calling the general norms created by this organ 
"laws” or “stalub's,” is justified, however, to a certain extent if this 
organ has a certain prerogative in creating general norms. This is the 
case if all the other organs may enact general norms only on the basis of 
an autliorization emanating from the so-called legislative organ. Then 
th(! .so-called legislative organ i.s the .source of all general norms, in part 
directly and in jiart indirectly through organs to which it delegates legis- 
lative competence. 

h. Legislative Function 0} the Chief of the Executive Department 

Most constitutions that are supposed to embody the principle of the 
separation of powers authorize the head of the executive department to 
enact general norms in place of the legislative organ, without a special 
authorization emanating from this organ in the form of an “authorizing 
statute” {Erm<icliligungsgesctz),'Khexi sptda.l circumstances are present, 
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such as war, rebellion, or economic crisis. Besides the ordinary legisla- 
tive organ, these constitutions thus countenance an extraordinary legisla- > 
tive organ, from which only the designation “legislative” is withheld. ^ 

The legislative competence vested in the head of the executive depart- 
ment is sometimes very extensive. He can be capable of regulating mat- 
ters that, as one says, have not before been regulated either by statutes 
or by customary law. This formula determining the legislative com- 
petence of the chief of State is, however, not quite correct. If there 
is any legal order at all, consisting of statutory' or customary law, there 
are no matters that are not legally regulated. Such a thing as a legal 
vacuum is impossible. If the legal order does not obligate the individ- 
uals to a certain behavior, the individuals are legally free; they cannot 
legally be forced to behave in that way. Whoever attempts to force them 
thereto commits a delict himself, and that means that he violates exist- 
ing law. Insofar as the legal order is silent it constitutes a sphere of 
individual liberty. This sphere is protected and hence regulated by the 
legal order obligating the State organs not to encroach upon this sphere. 
Only on the authority of a norm are the State organs allowed to inter- 
fere with the freedom of the individual; but every such norm means that 
the individual is obligated to observe a certain behavior, that his sphere 
of liberty is restricted. If the chief of State is authorized by the constitu- 
tion to regulate by an ordinance subject matters which have not before 
been regulated by the legal order, the subject matters intended are those 
which have not before been regulated positively, that is to say, by norms 
imposing legal duties upon the subjects, but which have been regulated 
negatively because they fall within a legally protected sphere of liberty 
of the individuals. What the inadequate description aims at is the fact 
that the head of the executive department can be competent to regulate 
matters that before have not in any way been subject to positive regula- 
tion. 

The vesting of such a competence in the head of the executive depart- 
ment usually does not mean that the ordinary legislative body is de- 
prived of the possibility of regulating those same matters positively. 
Usually the head of the executive department is competent to regulate 
them only as long as the legislative organ fails to do so. He loses his 
competence as soon as the legislative organ submits the matter to a regu- 
lation of its own. 

The head of the executive department exercises a legislative function 
when he has a right to prevent by veto norms decided upon by the legis- ‘ 
lative organ from becoming laws, or when such norms cannot become 
laws without first receiving his approval. His veto can be either absolute 
or suspensive. In the latter case, a new decision by the legislative organ 
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is necessary to give a hill the force of law. The head of the executive 
department, in fact, fulfills a legislative function even from the mere fact 
that he may have a right to take the initiative in the legislative procedure, 
, to submit a bill to the legislative organ. This right appertains sometimes 
to the cabinet and to every cabinet minister within his own sphere of 
^ competence. Such participation in legislation by the head of the execu- 
tive department or by the cabinet is provided even by constitutions which 
‘ are based upon the principle of the separation of powers. 

c. Legislative Function of the Judiciary 

_ We have already seen that courts fulfill a legislative function when 
authorized to annul unconstitutional laws. They do so also when they 
are competent to annul a regulation on the ground that it appears to be 
contrary to a law, or — as is sometimes the case — that it seems “un- 
reasonable.” In the latter case, the legislative function of courts is espe- 
cially obvious. 

Courts further exercise a legislative function when their decision in a 
concrete case becomes a precedent for the decision of other similar cases. 
A court with this competence creates by its decision a general norm 
which is on a level with statutes originating with the so-called legislative 
organ. 

Where customary law is valid, the creation of general norms is not 
reserved for the so-called legislative organ even in the sense that other 
organs can create such norms only upon authorization from the former. 
Custom is a method of creating general norms that is a genuine alterna- 
tive to legislation. As to the effect of their legal function, custom and 
legislation are in no way different. Customary and statutory law are 
equally obligating for the individucil. 

C. Not Separation but Distribution of Powers 

Thus one can hardly speak of any separation of legislation from the 
other functions of the State in the sense that the so-called “legislative” 
organ — to the exclusion of the so-called “executive” and "judicial” or- 
gans — would alone be competent to exercise this function. The appear- 
ance of such a separation exists because only those general norms that 
are created by the “legislative” organ are designated as “laws” {leges). 
Even when the constitution expressly maintains the principle of the 
separation of powers, the legislative function — one and the same func- 
tion, and not two different functions — is distributed among several 
organs, but only one of them is given the name of “legislative” organ. 
This organ never has a monopoly on the creation of general norms, but 
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at most a certain favored position such as was previously characterized. 
Its designation as legislative organ is the more justified the greater the 
part it has in the creation of general norms. 


D. Sepaijation of the Judicial from the Executive 
(Administrative) Power 


a. Nature of the Judicial Function 


A separation of the judicial from the so-called executive power is also 
possible only in a comparatively limited measure. A strict separation 
of the two powers is impossible, since the two types of activity usually 
designated by these terms are not essentially distinct functions. The 
judicial function is in fact executive in exactly the same sense as the 
function which is ordinarily described by this word; the judicial func- 
tion, too, consists in the execution of general norms. What particular 
kind of execution of general norms is called “judicial”? The question 
can be answered only by a description of the typical activities of the 
civil and criminal courts. 

The judicial function consists, essentially, of two acts. In each con- 
crete case ( i ) the court establishes the presence of a fact that is qualified 
as a civil or criminal delict by a general norm to be applied to the given 
case; and (2) the court orders a concrete civil or criminal sanction stipu- 
lated generally in the norm to be applied. The judicial procedure usually 
has the form of a controversy between two parties. One party claims 
that the law has been violated by the other party, or that the other party 
is responsible for a violation of law committed by another individual, 
and the other party denies that this is the case. The judicial decision 
is the decision of a controversy. From the point of view of the general 
norm which has to be executed by the judicial function, the controversial 
character of the judicial procedure is of secondary importance. Espe- 
cially in the procedure of criminal courts, the controversial character is 
obviously a mere formality. It would also be a mistake to characterize 
the judicial function as a procedure by which obligations and rights of 
the contesting parties are determined. The decisive point is that obliga- 
tions and rights of the parties are determined by establishing that a delict 
has been committed and by ordering a sanction. The court primarily 
establishes that a (civil or criminal) delict has been committed and de- 
cides upon a sanction. Only secondarily are obligations and rights of the 
parties determined thereby. 


I 
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b. Judicial Function of the Organs of the Executive Power 
{Administration) 

The organs of the “executive” power frequently serve the same func- 
tion as the courts. Public administration is based upon administrative 
law, as the jurisdiction of courts is based upon civil and criminal law. 
As a matter of fact, administrative law, which developed later than civil 
and criminal law, has more the character of statutory than of customary 
law. The legal basis of public administration is furnished by administra- 
tive statutes. Like civil and criminal law, administrative law tries to 
bring about a certain behavior by attaching a coercive act, administra- 
tive sanction, to the opposite behavior, the administrative delict. As in 
civil and criminal law, the sanction provided by administrative law is 
forcible deprivation of property or freedom. Taxation laws, for instance, 
stipulate that every individual with a given income must pay a certain 
tax and that, in case of his failure to do so, a coercive measure must be 
taken against his property. Sanitary laws, again, determine that, in 
case of certain contagious diseases, certain individuals must give notice 
to certain sanitary authorities, and are to be punished in case they do 
not. The production and sale of alcoholic beverages is, according to some 
trade regulations, permitted only upon special license, granted by ad- 
ministrative authorities, and whoever produces or sells such beverages 
without the required license is to be punished. The execution of these 
[ administrative laws is, according to many legal orders, conferred upon 
I so-called administrative authorities, that is, organs which are not desig- 
nated as courts because they do not belong to the body of officials con- 
ventionally called the judiciary. The administrative authorities alone 
are competent to enforce these laws, they alone have to establish whether 
an administrative delict has been committed, and they alone have to 
inflict the administrative sanction. This function of the administrative 
organs is exactly the same as the function of the courts, although the 
latter is called “judicial,” and the former “executive” or “administra- 
tive.” The cases settled by the administrative organs have the same char- 
acter as those settled by the civil or criminal courts. They may even be 
conceived of as controversies. That in this respect there exists no essen- 
tial difference between the so-called judicial and the so-called adminis- 
trative functions may be shown by the fact that the excessive use made 
in the United States of the courts for the settlement of controversies has 
led here to a program of removing whole categories of cases from the 
courts and vesting their handling in administrative authorities.* Such a 

* CL W. F. W1U.0UGHBX, PiUtrciPLES or JuwciAr. Administratiow (1929) 
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transfer of competence from courts to administrative organs is possible 
only insofar as the functions of both are identical. 

c. Independence of Judges 

Even where the administrative function has the same character as the 
judicial function, the legal position and procedure of the courts may 
differ from those of the administrative organs. The judges are, for in- 
stance, ordinarily “independent,” that is, they are subject only to the , 
laws and not to the orders (instructions) of superior judicial or adminis- 
trative organs. Administrative authorities, however, are mostly not inde- 
pendent. If the administration is organized hierarchically, the adminis- 
trative organs are bound by commands from higher organs. But this 
differentiation does not always exist. Where the administration is not 
hierarchic, its organs are independent too. And even when the adminis- 
tration is hierarchic, not only the highest administrative organs but also 
others are quite often independent. Nevertheless, they are not consid- 
ered to be “courts.” 

Where the function of the administrative organ is the same as the 
function of the courts, the administrative procedure is as a matter of 
fact more or less similar to the judicial procedure. At any rate, there is a 
clear tendency to render the administrative procedure similar to the 
judicial one. 

Thus there does not exist any clear-cut separation of the judicial and 
executive powers as an organic separation of two different functions. 
One identical function is distributed among different bureaucratic ma- 
chines, the existence and different denominations of which can be ex- 
plained only on historical grounds. Differences in the respective position 
of the organs and in their procedures likewise are not derived from any 
difference of function but permit only of an historical explanation. 

d. The Specific Administrative Function: the Administrative Act 

The administrative organs, however, have to undertake certain actions 
that are not usually performed by the courts. The taxation authority, 
for instance, has to establish that an individual has a certain income and 
then order him to pay the corresponding tax. Only in case the individual 
does not comply with this administrative order is the procedure initiated 
in which the taxation authority exercises the same function as a court. 
In order to execute the administrative law concerning the production 
and S2ile of alcoholic beverages, the competent administrative authority 
has to grant or refuse to grant the license provided by. the law. If an in- 
dividual attempts to produce or sell such beverages without the necessary 
license, the administrative authority may order him to cease his illegal 
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enterprise before the authority initiates the procedure of penal admin- 
istrative law in which it exercises the same function as a criminal court. 

Such orders enacted by administrative organs, such licenses granted 
or refused by them, are acts entirely distinct from the acts constituting 
the specific judicial function. They correspond to the legal transactions 
of civil law. The specific administrative acts, such as the administrative 
order or the license, differ from legal transactions in that the former can 
only be acts of State organs, whereas the latter may be, and normally 
are, acts of private individuals, and the prototype of the former is a 
unilateral declaration of will, whereas the prototype of the latter is the 
contract. But there exist in administrative law also contracts, so-called 
administrative contracts which are concluded between an administrative 
authority and a private individual and the non-fulfillment of which is 
prosecuted in administrative procedure before an administrative author- 
ity. Contracts of appointment fall within this category. (Since the ap- 
pointment of a public servant usually requires his explicit acceptance, 
appointments as a rule take the form of contracts.) The differences that 
might exist between the contracts of administrative law and those of 
civil law are not important in this connection. Noteworthy is only the 
fact that controversies arising from an administrative contract may be 
settled by administrative authorities, rather than by courts. 

e. Administration under the Control of the Judiciary 

The principle of the separation of powers would be satisfied if the 
administrative organs were limited to the specific administrative acts 
described in the foregoing paragraph, and if the specific judicial function 
— establishing the delict and ordering the sanction — were reserved for 
the courts. (By the “courts” we here understand the organs belonging 
to that historically developed bureaucratic machinery which has to apply 
“civil” and “criminal” law and which is usually designated as the “judi- 
ciary.”) Within such an organization, the relationship between the ad- 
ministrative organs and the courts would have the following character: 
A taxation authority, for instance, would issue tax orders in accordance 
with the law. But in case an individual failed to comply with the order, 
the administrative authority — like a private creditor — would have to 
prosecute him before a court. It would be for the court to establish 
that the taxation law had been violated by the defendant, and to inflict 
the sanction provided by the law. Again, an administrative organ would 
have to grant licenses for the production and sale of alcoholic beverages; 
and if an individual were to enter upon such production and sale without 
the requisite license, the same administrative authority could request 
him to cease his illegal activity. But in order to have the occurrence 
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of the delict ascertained and a punishment inflicted the administrative 
organ would have to turn to a court for assistance. Likewise, only a 
court would be competent to settle disputes arising out of a contract be- 
tween an administrative organ and a private party. Public administra- 
tion would be only a very subordinate agency in the whole process of 
government.* The State, represented through its administrative organs, 
would be in the same position as a private individual before the courts. 

This ideal, -which is part of the liberal conception of the State, has 
prevailed within English and American law longer than within the law 
of the European continent (especially French and German law). But 
the ideal has never been completely realized. In every legal order, there 
are cases w'here other organs than the courts have to e.vercise judicial 
functions, have to establish the occurrence of a delict and order the sanc- 
tion stipulated by the law. Taxation and police authorities especially 
are almost everywhere called upon to fulfill judicial or quasi-judicial 
functions. As soon as the legal order authorizes the public administration 
to interfere more extensively by its specific acts with economic and cul- 
tural life, the tendency arises to refer to the administrative organs also 
the judicial function that is organically connected with the specific ad- 
ministrative function. 

/. Close Connection between the Administrative and the Judicial 

Function 

The specific acts of administration are, it is true, distinct from those 
of the judiciary. But, like private legal transactions, the administrative 
acts are part of the conditions to which general legal norms attach sanc- 
tions. Simplified, the general norm of civil law says: If two parties con- 
clude a contract, and if one party breaks it and if the other party brings 
a suit against him, then the court must ascertain the breach of con- 
tract by the defendant and, if the breach is ascertained, must inflict 
upon him a civil sanction. The general norm of administrative law, 
likewise simplified, runs as follows: If an administrative organ issues 
an order to an individual and the individual fails to comply there- 
with, then an administrative organ (the same or another) shall establish 
this administrative delict and inflict the administrative sanction upon 
the delinquent. Or: If an individual exercises a certain trade without 
having received a license from the competent administrative organ, this 
(or another) administrative organ shall inflict an administrative punish- 
ment upon the delinquent. Or: If an administrative organ concludes an 
administrative contract with a private party and one of the contracting 

•* Cf. Roscoe Pound, Organization of Courts (19*7) ii J. of the Am. Juwca- 
TURE Society 69-70. 
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parties breaks the contract, and the other party files suit against the 
former, an administrative organ different from that which is a party to 
the contract shall ascertain the breach of the contract and order the 
sanction provided. 

The specific administrative function can fulfill its purpose only in co- 
operation with the specific judicial function. It is therefore quite natural 
to entrust the judicial function, insofar as the latter is in organic con- 
nection with a specific administrative function, to administrative organs. 
When, for instance, the legal order authorizes the administrative organs 
to issue commands, and obligates individuals to obey these administrative 
commands, or when the legal order obligates the individuals not to 
exercise certain trades without licenses, then it is only consistent not 
to lessen the authority of the administrative organs by conferring the 
enforcement of the administrative obligations of the individuals affected 
upon other than administrative organs, that is, upon courts. 

g. Administrative Procedure 

The actual organization and procedure of the courts give a stronger 
guarantee of legality than do those of the administrative organs. This is 
no doubt the reason why it is thought necessary to refer to the courts the 
judicial function connected with the administrative function. But there 
is nothing to prevent us from giving the public administration, insofar 
as it exercises a judicial function, the same organization and procedure 
as have the courts. Sanctions are coercive acts, and sanctions inflicted 
upon individuals by administrative organs are certainly encroachments 
upon the property, freedom, and even life of the citizens. If the con- 
stitution prescribes that no interference with the property, freedom, or 
life of the individual may take place except by “due process of law,” this 
does not necessarily entail a monopoly of the courts on the judicial 
function. The administrative procedure in which a judicial function is 
exercised can be formed in such a way that it corresponds to the ideal of 
“due process of law.” 

E. Coercive Acts of the Administrative Organs 

According to most legal orders, and especially according to legal orders 
recognizing the principle of the separation of powers, administrative or- 
gans are authorized to interfere with the property or freedom of the 
individual in a summary procedure, when such interference is the 
only way of quickly averting dangers to public safety. In all civilized 
States, administrative organs are thus authorized to evacuate forcibly 
inhabitants of houses that threaten to collapse, to demolish buildings in 
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order to stop the spread of fires, to slaughter cattle stricken with certain 
diseases, to intern individuals whose physical or mental condition is a 
danger to the health or life of their fellow citizens. It is especially the 
police that are empowered to carry out such coercive acts. These acts 
are often no less important to the individuals concerned than sanctions 
executed in a judicial procedure or coercive acts preparatory to such 
sanctions as, e.g., the imprisonment of individuals accused or suspected 
of a crime. 

These coercive acts — to which administrative organs, especially or- 
gans of the police, are authorized — differ from sanctions, and coercive 
acts preparatory to sanctions, in that they are not conditioned by a 
certain human conduct against which the coercive act, as a sanction, is 
directed. They are conditioned by other circumstances. The fact that 
a building is on the verge of collapsing, not the conduct of its owner or 
its inhabitants, is the condition of the forcible removal of the latter; the 
fact that an individual is afflicted with a contagious disease or insanity, 
not a particular action or omission of his, is the condition of his forcible 
internment in a hospital or asylum. Since sanctions are conditioned by a 
certain human behavior, they can be avoided by the contrary behavior. 
Since the coercive acts in question are not conditioned by human be- 
havior, they cannot be avoided by the individuals concerned nor are they 
supposed to be. These encroachments upon the property or freedom of 
the individuals are not sanctions, but they would be delicts if they were 
not stipulated by law. By authorizing administrative organs to perform 
such coercive acts which are not sanctions the legal order makes an ex- 
ception to the rule that coercive measures are allowed only as sanctions. 

F. Direct and Indirect Administration 

These coercive acts of administration which do not have the character 
of sanctions in fact represent an executive function that is clearly dis- 
tinct from the judicial. Their peculiarity consists in the fact that the 
desired behavior is brought about by obligating organs of the State (in 
the material sense of the word), not private individuals. This kind of 
administration can be called direct as opposed to indirect administration. 
Acts of direct administration need not necessarily be coercive acts. Any 
activity whatsoever cim occur as direct administration by the State. The 
following example may serve to illustrate the general distinction between 
direct and indirect administration: When citizens of a district are obliged 
by an administrative statute to build and maintain a public road, and 
administrative agencies are authorized to punish citizens who do not 
fulfill this obligation, this is indirect administration. But when the road 
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has to be built and maintained by organs of the State, that is to say, when 
the actions desirable from the point of view of public administration are 
duties of State officials, the administration is direct. 

While the function of indirect administration has the same character 
as the judicial function, direct administration is of an essentially differ- 
ent nature. Even the latter, however, remains within the boundaries of 
the specific technique of law, insofar as it attains its aim by obligating 
individuals. The difference between the two kinds of administration lies 
only in the legal quality of the individuals obligated. 

It is worth mentioning that the coercive measures decided upon by 
the courts are actually carried out by administrative organs, such as the 
inspectors of a prison, executioners, and others. These are not consid- 
ered as “judges” in spite of the fact that their function certainly is an 
organic part of the judicial function. 

G. Legal Control of Administration by Ordinary 
OR BY Administrative Courts 

When administrative organs have to turn to an ordinary court for the 
enforcement of the administrative law, it may be within the competence 
of the court to examine not only the constitutionality of the law but also 
the legality or even the usefulness of the administrative act. The court 
has this competence even when the administrative organ itself has a 
judicial function, since although the administrative organ has to estab- 
lish the occurrence of the delict and to decide upon the sanction the in- 
dividual against whom the decision is directed may appeal to a court. 
The legal control of the administration need not be in the hands of the 
ordinary courts ; it may be exercised by special administrative courts. 

The fact that control of administration by courts is considered to be 
necessary throws a clear light on the shortcomings of the theory of the 
separation of powers. This principle would seem to require that none of 
the three powers should be controlled by any of the other two. It is 
nevertheless the principle of the separation of powers which is invoked 
to justify the strictest control of administration by courts, a state which 
is reached where the administrative organs have to turn to the courts for 
enforcement of the administrative laws. 

H. Control of Legislation by Courts 

When courts are competent to examine not only individual adminis- 
trative measures but also administrative regulations and administrative 
laws, then these legislative functions are actually under the control of 
courts. As pointed out, such a control is not compatible with the prin- 
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ciple of the separation of powers. Yet the judicial review of legislation 
as a prerogative of the courts is instituted by those very constitutions 
which especially stress this principle. By this type of organization, a cer- 
tain distrust of the legislative and executive organs is expressed. It is 
characteristic of the constitutional monarchy, which arose by restrict- 
ing the power of the absolute monarch. In the field of the judiciary, this 
tendency was most successful. As a result, the courts gained independ- 
ence, which was originally independence from the monarch. Within the 
legislative domain, he retained a stronger influence. He remained the 
legislator, although he could no longer function without the concurrence 
of parliament. Even in this field, however, the influence of parliament 
steadily increased and finally surpassed that of the erstwhile all-powerful 
monarch. Within the field of the so-called executive power, the monarch 
maintained more of his original position than he did in the other fields. 
This historical development explains the privileged position of the courts 
within the political system, their prerogative to control legislation and ad- 
ministration, the deep-rooted belief that the rights of the individuals can 
be protected only by the judicial branch of the government, the view — 
characteristic especially of the English law — that the concurrence of a 
court, as an authority independent of the legislator, must be obtained be- 
fore the expression of the latter’s will can become a rule of conduct.’" 

The control of legislation and administration by courts has a clear 
political meaning within a constitutional monarchy. Here it effectuates 
the tendency to have two branches of government, where the influence 
of the monarch still prevails, controlled by organs which are independent 
of him. The so-called judicial power works as a kind of counterweight to 
the legislative and executive power. The wish to establish such a balance 
was one of the prime movers in the evolution of the constitutional mon- 
archy out of the absolute monarchy. 

I. The Historical Role of the “Separation of Powers” 

It was, therefore, a mistake to describe the fundamental principle of 
the constitutional monarchy as the “separation of powers.” The func- 
tions that were originally combined in the monarch’s person have not 
been “separated” but ra^er each one of them has been divided between 
monarch, parliament, and courts. The legislative, executive, and judicial 
“powers,” which those formulating the principle of separation had in 
mind, are not three logically distinct functions of the State but the com- 
petences which parliament, monarch, and courts have historically ob- 

* F. J. Goodnow, The Principles of the Administrative Law of the United States 
(190S) PP. n-12. 
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tained in the so-called constitutional monarchy. The historical signifi- 
cance of the principle called “separation of powers” lies precisely in the 
fact that it works against a concentration rather than for a separation 
of powers. The control of the legislative and executive functions by the 
courts means that legislative, executive, and judicial functions are com- 
bined in the competence of the courts. Thus, this control implies that 
the legislative and executive powers are divided between the so-called 
legislative and executive organs on the one hand, and the courts, on the 
other. Likewise, the participation of the monarch in legislation means 
that his competence includes both legislative and executive functions, 
and thus that the legislative power is divided between monarch and par- 
liament. The fact that, in a constitutional monarchy, the head of the 
executive department is not responsible to the parliament, is a remainder 
of the absolute monarchy and not — as one might be inclined to assume 
— an application of the principle of separation, which in reality is a 
principle of division of powers. A concession to this principle is the provi- 
sion that the acts of the monarch have to be countersigned by his cabinet 
ministers who are responsible to the parliament. Thus, parliament, al- 
though an organ of legislation, has control over the administration. 

J. Sepakation of Powers and Democracy 

. The principle of a separation of powers understood literally or inter- 
preted as a principle of division of powers is not essentially democratic. 
. Corresponding to the idea of democracy, on the contrary, is the notion 
-that all power should be concentrated in the people; and where not 
direct but only indirect democracy is possible, that all power should be 
exercised by one collegiate organ the members of which are elected by 
the people and which should be legally responsible to the people. If this 
organ has only legislative functions, the other organs that have to exe- 
cute the norms Issued by the legislative organ should be responsible to 
the latter, even if they themselves are elected by the people, too. It is 
the legislative organ which is most interested in a strict execution of the 
general norms it has issued. Control of the organs of the executive and 
judicial functions by the organs of the legislative function corresponds 
'td the natural relationship existing between these functions. Hence 
-democracy requires that the legislative organ should be given control over 
'the administrative and judicial organs. If separation of the legislative 
function from the law-applying functions, or a control of the legislative 
organ by the law-applying organs, and especially if control of the legis- 
lative and administrative functions by courts is provided for by the con- 
stitution of a democracy, this can be explained only by historical reasons, 
not justified as specifically democratic elements. 
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IV. FORMS OF GOVERNMENT: DEMOCRACY AND 
AUTOCRACY 

A. Classification of Constitutions 

The central problem of political theory is the classification of govern- 
ments. From a juristic point of view, it is the distinction between differ- 
ent archetypes of constitutions. Hence, the problem may be presented 
also as the distinction between different forms of State. 

a. Monarchy and Republic 

The political theory of Antiquity distinguished three forms of State: 
monarchy, aristocracy, and democracy, and modern theory has not gone 
beyond this trichotomy. The organization of the sovereign power is 
cited as the criterion of this classification. When the sovereign power 
of a community belongs to one individual, the government or the con- 
stitution is said to be monarchic. When the power belongs to several 
individuals, the constitution is called republican. A republic is an aris- 
tocracy or a democracy, depending upon whether the sovereign power 
belongs to a minority or a majority of the people. 

The number of individuals with whom the sovereign power rests is, 
however, a very superficial criterion of classification. The power of the 
State is, as we have seen, the validity and efficacy of the legal order. 
.Aristotle had already described the State as rdfw, that is, as order.* 
The criterion by which a monarchical constitution is distinguished from 
a republican one, and an aristocratic constitution from a democratic one, 
is the way in which the constitution regulates the creation of the legal 
order. Essentially, a constitution (in the material sense) regulates only 
the creation of general legal norms by determining the organs and the 
procedure of legislation. If the constitution (in the formal sense) con- 
tains also stipulations concerning the highest organs of the administra- 
tion and judiciary, it is because these, too, create legal norms. The 
classification of governments is, in reality,- a classification of constitu- 
tions, the term being used in its material sense. For the distinction be- 
tween monarchy, aristocracy, and democracy refers essentially to t£e 
organization of legislation. A State is regarded as a democracy or aris- 
tocracy if its legislation is democratic or aristocratic in nature, although 
its administration and judiciary may have a different character. Like- 
wise, a State is classified as a monarchy because the monarch appears 
legally as the legislator, even if his power in the field of the executive is 

* Aristotle, Politics, Book III, 1274b, 1278b. 
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rigorously restricted and in the field of the judiciary practically non- 
existent. 

b. Democracy and Autocracy 

It is not only the criterion of the traditional classification, it is also 
the traditional trichotomy which is insufficient. If the criterion of the 
classification is the way in which, according to the constitution, the legal 
order is created, then it is more correct to distinguish, instead of three, 
two types of constitutions: democracy and autocracy. This distinction 
is based on the idea of political freedom. 

Politically free is he who is subject to a legal order in the creation of 
which he participates. An individual is free if what he “ought to” do 
according to the social order coincides with what he “wills to” do. De- 
mocracy means that the “will” which is represented in the legal order 
of the State is identical with the wilk of the subjects. Its opposite is the 
bondage of autocracy. There the subjects are excluded from the creation 
of the legal order, and harmony between the order and their wills is in no 
way guaranteed. 

Democracy and autocracy as so defined are not actually descriptive of 
historically given constitutions, but rather represent ideal types. In 
political reality, there is no State conforming completely with one or the 
other ideal type. Every State represents a mixture of elements of both 
types, so that some communities are closer to the one, some closer to the 
other pole. Between the two extremes, there is a multitude of interme- 
diate stages, most of which have no specific designation. According to the 
usual terminology, a State is called a democracy if the democratic prin- 
ciple prevails in its organization; and a State is called an autocracy if the 
autocratic principle prevails. 

B. Democracy 
a. The Idea oj Freedom 
I. The Metamorphosis of the Idea of Freedom 

The idea of freedom has originally a purely negative significance. It 
means the absence of any bond, any obligating authority. But society 
means order, and order means bonds. The State is a social order by which 
individuals are bound to a certain behavior. In the original sense of 
freedom, therefore, he only is free who lives outside society and State. 
Freedom, in the original sense, is to be found only in that “state of 
nature” which the theory of natural law in the eighteenth century con- 
trasted with the “social state.” Such freedom is anarchy. Hence, in 
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order to furnish the criterion according to which different types of States 
are distinguished, the idea of freedom must assume another than its 
originally negative connotation. Natural freedom becomes political 
liberty. This metamorphosis of the idea of freedom is of the greatest 
importance for all our political thinking. 

2. The Principle of Self-determination 

The freedom that is possible within society, and especially within the 
State, cannot be the freedom from any bond, it can only be from a par- 
ticular kind of bond. The problem of political freedom is: How is it 
possible to be subject to a social order and still be free? Thus, Rousseau * 
has formulated the question to which democracy is the answer. A subject 
is politically free insofar as his individual will is in harmony with the 
“collective” (or “general”) will expressed in the social order. Such har- 
mony of the “collective” and the individual will is guaranteed only if the 
social order is created by the individuals whose behavior it regulates. 
Social order means determination of the will of the individual. Political 
freedom, that is, freedom under social order, is self-determination of the 
individual by participating in the creation of the social order. Political 
freedom is liberty, and liberty is autonomy. 

b. The Principle of Majority 
I. Self-determination and Anarchy 

The ideal of self-determination requires that the social order shall be 
created by the unanimous decision of all its subjects and that it shall 
remain in force only as long as it enjoys the approval of all. The collec- 
tive will (the volonte generate) must constantly agree with the will of 
the subjects (the volonte de tons). The social order can be changed only 
with the approval of all subjects; and each subject is bound by the order 
only as long as he consents thereto. By withdrawing his consent, each 
individual can at any moment put himself outside the social order. Where 
self-determination in its pure and unmitigated form prevails, there can 
be no contradiction between the socicd order and the will of any subject. 
Such an order could not be “violated” by any of its subjects. The dif- 
ference between a state of anarchy where no social order is valid and a 

♦ Rousseau, The Social Contract, Book I, chap, vi: “To find a form of associa- 
tion which may defend and protect with the whole force of the community the per- 
son and property of every associate, and by means of which each, coalescing with all, 
may nevertheless obey only himself, and remain free as before. Such is the funda- 
mental problem of which the social contract furnishes the solution.” Through the 
social contract, the “state of nature” is replaced by a state of social order. 
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social order whose validity is based on the permanent consent of all its 
subjects exists only in the sphere of ideas. In social reality, the highest 
degree of political self-determination, that is, a state where no conflict 
is possible between the social order and the individual, is hardly distin- 
guishable from a state of anarchy. A normative order regulating the 
mutual behavior of individuals is completely superfluous if every conflict 
between the order and its subjects is excluded a priori. Only if such a 
conflict is possible, if the order remains valid even in relation to an in- 
dividual who by his behavior “violates” the order, can the individual be 
considered to be “subject” to the order. A genuine social order is in- 
compatible with the highest degree of self-determination. 

If the principle of self-determination is to be made the basis of a 
social organization, it must be somewhat restricted. The problem then 
arises how to limit the self-determination of the individual just as far as 
is necessary to make society in general, and the State in particular, pos- 
sible. 

2 . Necessary Restriction of Liberty by the Principle of Majority 

The original creation of social order is a problem beyond practical 
considerations. Usually, an individual is born into a community con- 
stituted by a pre-existing social order. The problem thus can be narrowed 
down to the question how an existing order can be changed. The greatest 
possible degree of individual liberty, and that means, the greatest possible 
approximation to the ideal of self-determination compatible with the 
existence of a social order, is guaranteed by the principle that a change 
of the social order requires the consent of the simple majority of those 
subject thereto. According to this principle, among the subjects of the 
social order the number of those approving thereof will always be larger 
than the number of those who — entirely or in part — disapprove, but 
remain bound by the order. At the moment when the number of those 
who disapprove the order, or one of its norms, becomes greater than the 
number of those who approve, a change is possible by which a situation 
is reestablished in which the order is in concordance with a number of 
subjects which is greater than the number of subjects with whom it is 
in discordance. The idea underlying the principle of majority is that the 
social order shall be in concordance with as many subjects as possible, 
and in discordance with as few as possible. Since political freedom means 
agreement between the individual will and the collective will expressed 
in the social order, it is the principle of simple majority which secures the 
highest degree of political freedom that is possible within society. If an 
order could not be changed by the will of a simple majority of the sub- 
jects but only by the will of all (that means, unanimously), or by the 
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will of a qualified majority (for instance, by a two-thirds or a three- 
fourths majority vote), then one single individual, or a minority of in- 
dividuals, could prevent a change of the order. And then the order could 
be in discordance with a number of subjects which would be greater than 
the number of those with whose will it is in concordance. 

The transformation of the principle of self-determination into that of 
majority rule is a further important stage in the metamorphosis of the 
idea of freedom. 


3. The Idea of Equality 

The view that the degree of freedom in society is proportionate to the 
number of free individuals implies that all individuals are of equal po- 
litical value and that everybody has the same claim to freedom, and that 
means, the same claim that the collective will be in concordance with his 
individual will. Only if it is irrelevant whether the one or the other is 
free in this sense (because the one is politically equal to the other), is 
the postulate justified that as many as possible shall be free, that the 
mere number of free individuals is decisive. Thus, the principle of ma- 
jority, and hence the idea of democracy, is a synthesis of the ideas of 
freedom and equality, 

c. The Right of the Minority 

The principle of majority is by no means identical with absolute do- 
minion of the majority, the dictatorship of majority over minority. The 
majority presupposes by its very definition the existence, of a minority, 
and the right of the majority thus implies the right of existence of the 
minority. The principle of majority in a democracy is observed only if 
all citizens are permitted to participate in the creation of the legal order, 
although its contents are determined by the will of the majority. It is 
not democratic, because against the principle of majority, to exclude 
any minority from the creation of the legal order, even if the exclusion 
should be decided upon by a majority. 

If the minority is not eliminated from the procedure in which the 
social order is created, there is always a possibility for the minority of 
influencing the will of the majority. Thus it is possible to prevent, to a 
certain extent, the contents of the social order determined by the ma- 
jority from coming into absolute opposition to the interests of the mi- 
nority. This is a characteristic element of democracy. 

d. Democracy and Liberalism 

The will of the community, in a democracy, is always created through 
a running discussion between majority and minority, through free con- 
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sideration of arguments for and against a certain regulation of a subject 
matter. This discussion takes place not only in parliament, but also, and 
foremost, at political meetings, in newspapers, books, and other vehicles 
of public opinion. A democracy without public opinion is a contradiction 
in terms. Insofar as public opinion can arise only where intellectual 
freedom, freedom of speech and press and religion, are guaranteed, de- 
mocracy coincides with political — though not necessarily economic — 
liberalism. 


e. Democracy and Compromise 

Free discussion between majority and minority is essential to de- 
mocracy because this is the way to create an atmosphere favorable to a 
compromise between majority and minority; and compromise is part of 
democracy’s very nature. Compromise means the solution of a conflict 
by a norm that neither entirely conforms with the interests of one party, 
nor entirely contradicts the interests of the other. Insofar as in a de- 
mocracy the contents of the legal order, too, are not determined 
exclusively by the interest of the majority but are the result of a com- 
promise between the two groups, voluntary subjection of all individuals 
to the legal order is more easily possible than in any other political 
organization. It is precisely because of lliis tendency towards compro- 
mise that democracy is an appro-ximation to the ideal of complete self- 
determination. 

/. Direct and Indirect {Representative) Democracy 

i'he ideal type of democracy is realized by the different constitutions 
in different degrees. So-called direct democracy represents the compara- 
tively highest degree. A direct democracy is characterized by the fact 
that legislation, as well as the main executive and judicial function, is 
exercised by the citizens in mass meeting or primary assembly. Such an 
organization is possible only within small communities and under simple 
social conditions. Even in the direct democracies that we find among 
the Germanic tribes and in ancient Greece the democratic principle is 
considerably restricted. By no means all the members of the community 
have a right to take part in the deliberations and decisions of the popular 
assembly. Children, women, and slaves — where slavery exists — are 
excluded. In wartime, the democratic principle has to yield to a strictly 
autocratic one: everybody must pay unconditional obedience to the 
leader. When the leader is chosen by the assembly, he at least comes 
into office in a democratic way. But, especially among the more warlike 
tribes, the office of the leader is frequently hereditary. 

Today, only the constitutions of soiqg„small Swiss cantons have the 
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character of direct democracies. The popular assembly is called Lands- 
gemeinde. Since these cantons are very small communities and only 
member States of a federal State, the form of direct democracy does not 
play any important role in modem political life. 

g. The Fiction of Representation 

Differentiation of social conditions leads to a division of labor not 
only in economic production but within the domain of the creation of 
law as well. The function of government is transferred from the citizens 
organized in a popular assembly to special organs. The democratic prin- 
ciple of self-determination is limited to the procedure by which these 
organs are nominated. The democratic form of nomination is election. 
The organ authorized to create or execute the legal norms is elected by 
the subjects whose behavior is regulated by these norms. 

This is a considerable weakening of the principle of political self- 
determination. It is characteristic of so-called indirect or representative 
democracy. This is a democracy in which the legislative function is exer- 
cised by a popularly elected parliament, and the administrative and 
judicial functions by officials who are likewise chosen by an electorate. 
According to the traditional definition, a government is “representative” 
because and insofar as its officials during their tenure of power reflect 
the will of the electorate and are responsible to the electorate. According 
to this definition, “a government by functionaries, whether legislative, 
executive, or judicial who are appointed or selected by other processes 
than popular election, or who, if chosen by a democratically constituted 
electorate, do not in fact reflect the will of the majority of the electors, 
or whose responsibility to the electorate is incapable of enforcement, is 
not truly representative.” * 

There can be no doubt that, judged by this test, none of the existing 
democracies called “representative” are really representative. In most 
of them, the administrative and judicial organs are selected by other 
methods than popular election; and in almost all democracies called 
“representative” the elected members of parliament and other popularly 
elected officials, especially the head of State, are not legally responsible 
to the electorate. 

In order to establish a true relationship of representation, it is not 
sufficient that the representative be appointed or elected by the repre- 
sented. It is necessary that the representative be legally obliged to 
execute the will of the represented, and that the fulfillment of this obli- 
gation be legally guaranteed. The typical guarantee is the power of the 


♦ J. W. Gakner, Political Science and Government (1928) 317. 
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represented to recall the representative in case the latter’s activity does 
not conform with the former’s wishes. The constitutions of modern de- 
mocracies, however, only exceptionally confer upon the electorate the 
power to recall elected officials. Such exceptions are the constitutions of 
some member States of the United States of America, for instance the 
constitution of California, which in Article XXIII, section i, stipulates: 
“Every elective public officer of the State of California may be removed 
from office at any time by the electors entitled to vote for a successor of 
such incumbent, through the procedure and in the manner herein pro- 
vided for, which procedure shall be known as the recall. . . .” Another 
exception is the Weimar constitution of the German Reich, which stipu- 
lates in its Article 43 : “The President of the Reich may, upon the motion 
of the Reichstag, be removed from office before the expiration of his term 
by the vote of the people. The resolution of the Reichstag must be car- 
ried by a two-thirds majority. Upon the adoption of such a resolution, 
the President of the Reich is prevented from the further exercise of his 
office. Refusal to remove him from office, expressed by the vote of the 
people, is equivalent to reelection and entails the dissolution of the 
Reichstag.” 

Normally, the elected head of State or other elected organs can be 
removed from their office before expiration of their term only by decision 
of courts, and only because of a violation of the constitution or other 
laws. The members of parliament in modern democracies, especially, 
are, as a rule, not legally responsible to their constituencies; they cannot 
be recalled by their electorate. The elected members of a modern parlia- 
ment are not legally bound by any instructions from their constituencies. 
Their legislative mandate does not have the character of a mandat itn- 
piratif, as the French term the function of an elected deputy if he is 
legally obliged to execute his electors’ will. Many democratic constitu- 
tions expressly stipulate the independence of the deputies vis-a-vis their 
electors. This independence of the parliament from the electorate is a 
characteristic feature of modern parliamentarism. It is exactly by this 
independence from the electorate that a modem parliament is distin- 
guished from elected legislative bodies in the period prior to the French 
Revolution. The members of these bodies were true representatives, — 
real agents of the class or professional group which chose them, for they 
were subject to instructions and could be recalled by it at any time. It 
was the French constitution of 1791 which solemnly proclaimed the prin- 
ciple that no instructions should be given the deputies, for the deputy 
should not be the representative of any particular district but of the 
entire nation. 

The formula that the member of parliament is not the representative 
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of his electors but of the whole people, or, as some writers say, of the 
whole State, and that therefore he is not bound by any instructions of 
his electors and cannot be recalled by them, is a political fiction. Legal 
independence of the elected from the electors is incompatible with legal 
representation. The statement that the people is represented by tiie 
parliament means that, while the people cannot exercise the legislative 
power directly and immediately, they exercise it by proxy.* But if there 
is no legal guarantee that the will of the electors is executed by the 
elected, if the elected are legally independent from the electors, no legal 
relationship of proxy or representation exists. The fact that an elected 
organ has no chance or only a lessened chance of being reelected if his 
activity is not considered by his electors to be satisfactory, constitutes, 
it is true, a kind of political responsibility; but this political responsi- 
bility is quite different from a legal responsibility and does not justify the 
assumption that the elected organ is a legal representative of his elec- 
torate, and much less the assumption that an organ elected only by a 
part of the people is the legal representative of the whole State. Such an 
organ “represents” the State in no other way than a hereditary monarch 
or an official appointed by the latter. 

If political writers insist on characterizing the parliament of modern 
democracy, in spite of its legal independence from the electorate, as a 
“representative” organ, if some writers even declare that the mandat 
impiratif is contrary to the principle of representative government,! 
they do not present a scientific theory but advocate a political ideology. 
The function of this ideology is to conceal the real situation, to maintain 
the illusion that the legislator is the people, in spite of the fact that, in 
reality, the function of the people — or, more correctly formulated, of 
the electorate — is limited to the creation of the legislative organ.J 

* H. J. Ford, Representative Government (1924) 3, says that representative 
democracy is based on the idea that while the people cannot be actually present in 
person at the seat of government, they are considered to be present by proxy. 

t For instance, A. Esmein, Elements de droit constituiionn'el (sth ed. 1909) 
83, 2631 386. 

t Lord Brougham, The British Constitution in ii Works (1S61) 94, says: “The 
deputy chosen represents the people of the whole community, exercises his own judg- 
ment upon all measures, receives freely the communications of his constituents, is not 
bound by their instructions, though hable to be dismissed by not being reelected in 
case the difference of opinion between him and them is irreconcilable and important. 
The people’s power being transferred to the representative body for a limited time, 
the people are bound not to exercise their influence so as to control the conduct of 
their representatives, as a body, on the several measures that come before them.” 
This statement is very characteristic. The parliament “represents” the people, but 
“the people arc bound not to exercise their influence so as to control the conduct of 
their representatives, as a body.” For: “the people's power has been transferred to 
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The answer to the question of whether, de lege jerenda, the elected 
member of a legislative body should be legally bound to execute the will 
of his electors and therefore be responsible to the electorate depends 
upon the opinion to what extent it is desirable to realize the idea of 
democracy. If it is democratic that legislation be exercised by the people, 
and if, for technical reasons, it is impossible to establish a direct de- 
mocracy and necessary to confer the legislative function upon a parlia- 
ment elected by the people, then it is democratic to guarantee as far as 
possible that the activity of every member of parliament reflect the will 
of his electors. The so-called mandat imperatif and the recall of elected 
officers are democratic institutions, provided the electorate is demo- 
cratically organized. The legal independence of parliament from the 
electorate can be justified only by the ojiinion that the legislative power 
is better organized when the democratic principle, according to which 
the people should be the legislator, is not carried to extremes. Legal in- 
dependence of parliament from the people means that the principle of 
democracy is, to a certain extent, replaced by that of the division of labor, 
fn order to conceal this shifting from one principle to another, the fiction 
is used that parliament “represents" the people. 

A similar fiction is used to conceal the loss of power which the monarch 
suffered through the achievement of independence on the part of the 
courts. The ideology of constitutional monarchy embodies the doctrine 
that a judge, although any influence on his function by the monarch is 
constitutionally eliminated, “represents” the monarch: his decisions are 
given “in the name of the king.” In English law, one even goes so far as 
to assume that the king is present in spirit at the moment the court’s 
decision is pronounced. 


h. The Electoral Systems 
I. The Electoral Body 

In a so-called representative democracy where the democratic principle 
is reduced to the election of the law-creating organs, the electoral system 
is decisive for the degree to which the idea of democracy is realized. 
Voting is a procedure of creating organs. Certain individuals, the voters 
or electors, nominate one or more individuals to some function. The 
number of voters is always considerably larger than the number of in- 

the representative body.” The last words alone describe the political reality, and 
even this description is not completely free from ideological elements. It presupposes 
that the legislative power belongs — historically or by its very nature — to the 
people and has been transferred from the people to parliament, which, obviously, 

is not true. 
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dividuals to be elected. The act by which an individual is elected, the 
election, is composed of the partial acts of the voters, the acts of voting. 

The instrumentality through which the function of voting is exercised 
is the ballot. The voters, entitled to elect one or several individuals, 
form the electoral body or electorate. The election is the function of this 
electorate, the single voter is a partial organ of this body, and the latter 
is an organ of the whole legal community, an organ whose function is 
the creation of other organs, so-called representative organs. The elec- 
toral body must be organized ; it must itself have certain organs to collect 
and count the votes and establish the result. 

If a composite central organ of the whole State, e.g., a parliament, is 
to be elected, the total electoral area may be divided into as many dis- 
tricts as there are delegates to be elected, and each district may elect just 
one delegate. The voters belonging to one such district form an electoral 
body on a territorial basis. 


2. The Right of Suffrage 

The right of suffrage is the individual’s right to participate in the elec- 
toral procedure by casting his vote. We have examined in another con- 
nection the question under what circumstances the right of voting is a 
right in the technical sense of the term.* The fact that suffrage is a 
public function by which essential organs of the State are created is not 
incompatible with its organization as a right in the technical sense of 
the term ; but the question may arise whether it is advisable to leave the 
exercise of this vital function to the citizen’s free discretion, which is the 
case if suffrage is a right. If the electoral function is considered to be an 
essential condition in the life of the State, it is only consistent to make 
suffrage a duty of the citizen, a legal, and not merely a moral duty, and 
that means, to provide a sanction to be executed against the citizen who 
does not exercise the function of voting as prescribed by the law. Al- 
though many writers and statesmen advocate compulsory voting, argu- 
ing that all those who have been invested with the electoral franchise 
should participate in the choice of public officers or in referendal elec- 
tions on legislative projects or questions of public policy submitted to 
them, since otherwise the results of the election may not accurately rep- 
resent the real will of the electorate,t this principle has rarely been 
adopted by States. 

It is in the nature of democracy that the right of suffrage should be 
universal. As few individuals as possible should be excluded from the 

* Cf. supra, pp. 8>ff. 

t Cf. Garnkr, Political Science and Government 548. 
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right, and the minimum age at which the right is obtained should be as 
low as possible. It is especially incompatible with the democratic idea 
of universal suffrage to exclude women or individuals belonging to a cer- 
tain profession, as for instance soldiers or clergymen. 

Democracy requires that the right of suffrage should be not only as 
nearly universal but also as nearly equal as possible. That means that 
the influence which each voter exercises on the result of the election 
should be the same, in other terms, the weight of vote of every voter 
should be equal to that of every other voter. Mathematically formulated, 
the weight of vote is a fraction whose denominator is the number of 
voters of one electoral body, and whose numerator is the number of 
delegates to be elected by this body. 

The equality of the right of suffrage is directly infringed if individuals 
who satisfy special requirements — who are literate or who pay a certain 
amount of tax — arc given more votes than others. This is called “plural 
voting.” Indirectly, the equality is impaired if the proportion between 
the number of voters and the number of delegates to be elected changes 
from one electoral body to the other. If, for instance, two electoral 
bodies — one with 10,000 voters and the other with 20,000 voters — elect 
the same number of delegates, the weight of vote of a voter belonging to 
the first body is twice as great as that of a voter belonging to the second. 

3. Majority and Proportional Representation 

Who is to be con.sidered as elected? If an electoral body elects just one 
delegate, the principle of majority will, of course, decide. From a demo- 
cratic viewpoint, an absolute majority must be required here. If a 
nominee who had obtained only the relatively largest number of votes 
would be elected, this would be equivalent to a dominion by a minority 
over a majority. The formation of an absolute majority is, however, 
endangered if the voters are allowed an unlimited freedom in the choice 
of their candidates. A majority is the result of a certain integration. 
Integration of individuals is the function of political parties. 

a. The pnlitkal party. In a parliamentary democracy, the isolated 
individual has little influence upon the creation of the legislative and 
executive organs. To gain influence he has to associate with others who 
share his political opinions. Thus arise political parties. In a parlia- 
mentary democracy, the political party is an essential vehicle for the 
formation of the public will. The majority principle essential to democ- 
racy can work only if the political integration results in a group that 
comprises more than half of the voters. If no political party achieves 
an absolute majority, two or several of them have to cooperate. 

The constitution can subject the formation and the activity of political 
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parties to the control of the government. The idea of democracy implies 
a far-reaching freedom in the formation of political parties; but the 
democratic character of a constitution would in no way be impaired if it 
contained stipulations designed to guarantee a democratic organization 
of political parties.* In view of the decisive role that political parties play 
in the election of legislative and executive organs, it would even be justi- 
fiable to make them into organs of the State by regulating their constitu- 
tions. It is essential for a democracy only that the formation of new 
parties should not be excluded, and that no party should be given a 
privileged position or a monopoly. 

/ 3 . Electorate and representative body. If the voters are divided into 
a number of electoral districts, the outcome of the election may fail to 
reflect the political structure of the total electorate. Let us assume, for 
instance, that 1000 voters are divided into 10 districts with 100 voters 
in each, and that each district is to elect one delegate. Assume further 
that there are two opposing political parties, A and B. In four districts, 
A has 90 members and B only 10. But in the remaining 6 districts, B 

* Cf. the decision of the Supreme Court of the United States of April 3, 1944, 
concerning the iegal rights of Negroes to vote in primaries (meetings of voters be- 
longing to the same political party). Smith t'. .^llwright, 321 U. S.; 88 L. ed. Adv. 
Op. 701, 64 S. Ct. 731. In the decision it is said: “We think that this statutory 
system [of Te.xasl for the selection of party nominees for inclusion on the general 
election baliot makes the party which is required to follow these legislative direc- 
tions an agency of the state in so far as it determines the participants in a primary 
election. The party takes its character as a state agency from the duties imposed 
upon it by state statutes ; the duties do not become matters of private law because 
they are performed by a political party.” “When primaries become a part of the 
machinery for choosing officials, state and national, as they have here, the same tests 
to determine the character of discrimination or abridgment should be applied to the 
primary as are applied to the general election. If the state requires a certain elec- 
toral procedure, prescribes a general election ballot made up of party nominees so 
chosen and limits the choice of the electorate in general elections for state offices, 
practically speaking, to those whose names appear on such a ballot, it endorses, 
adopts and enforces the discrimination against Negroes, practiced by a party en- 
trusted by Texas law with the determination of the qualifications of participants in 
the primary. This is state action within the meaning of the Fifteenth Amendment.” 
“The United States is a constitutional democracy. Its organic law grants to all 
citizens a right to participate in the choice of elected officials without restriction by 
any state because of race. This grant to the people of the opportunity for choice is 
not to be nullified by a state through casting its electoral process in a form which 
permits a private organization to practice racial discrimination in the election. Con- 
stitutional rights would be of little value if they could be thus indirectly denied.” 
“The privilege of membership in a party may be ... no concern of a state. But 
when, as here, that privilege is also the essential qualification for voting in a primary 
to select nominees for a general election, the state makes the action of the party the 
action of the state.” 
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has 60 members while A has 40. In the total electorate, A thus carries 
the majority with 600 voters, while B musters only a minority of 400 
voters. Nevertheless, party A gets only 4 candidates elected, while B 
gets 6. The party that is in a majority among the voters returns a mi- 
nority among the delegates, and vice versa. The division into electoral 
districts can thus seriously endanger, even completely eliminate, the 
majority vote principle and lead to its opposite, a minority rule. 

y. The idea oj proportional representation. The possibility of such a 
result is excluded by a system of proportional representation. This sys- 
tem can be applied only when more than one delegate is to be elected by 
one electoral body. In the example given above this system would have 
given as a result six delegates from party A, and four from party B. 
Proportional election insures that the relative strength of the parties in 
the representative body is the same as in the electoral body. The political 
structure of the former reflects the political structure of the latter. 

The system of proportional representation is applicable only to the elec- 
tion of a representative body but not to the decisions of that body itself. 
These decisions have to be made according to the majority principle. The 
system of proportional representation, however, is characterized by the 
fact that in the procedure of the election the majority-minority relation 
has no importance. In order to be represented, a political group does not 
need to comprise the majority of the voters; for every group is repre- 
sented, even if it is not a majority group, according to its numerical 
strength. In order to be represented, a political group must have only a 
minimum number of members. The smaller this minimum number, the 
more members the representative body has. In the mathematical border- 
line case where the minimum is one, the number of delegates is equal to 
the number of voters — the representative body coincides with the elec- 
torate. This is the case of direct democracy. The system of proportional 
representation shows a tendency in this direction. 

Proportional representation must be distinguished from so-called mi- 
nority representation, an electoral system whose purpose it is to guarantee 
adequate representation only to one, namely, the comparatively strongest 
minority group, and thus to prevent the majority from being alone rep- 
resented. The latter would be the result of the election should the prin- 
ciple of majority be carried out without any restriction. This is not the 
case, as shown by the above mentioned example, if the whole electorate 
is divided into electoral bodies organized on a territorial basis. The 
division of the electorate into territorial electoral bodies offers a minority 
the possibility of being represented, provided that the political structure 
of the electoral districts is not the same as the political structure of the 
whole electorate, so that a group which has the minority in the whole 
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electorate will have a majority in one or several districts. But the division 
into territorial electoral bodies may have the result that a minority group 
will obtain a much stronger representation than corresponds to its nu- 
merical strength, even a stronger representation than the majority group. 
According to the system of majority representation combined with a ter- 
ritorial division of the electorate, it is more or less accidental whether 
and to what extent a minority is represented. 

This shows clearly why the territorial division of the electorate is in- 
compatible with the idea of proportional representation. If all political 
groups, and not only the majority and one minority, are to be represented 
in proportion to their strength, the electorate must form one single elec- 
toral body. The groups into which the voters are divided must not be 
constituted by the voters living in one of the districts into which the 
whole electoral territory is divided. These groups must coincide with 
the political parties themselves, whose members may be spread over the 
whole electoral territory. If the system of proportional representation is 
consistently carried out, it is irrelevant in which part of the electoral 
territory a voter lives. For he forms, together with his party comrades, 
one electoral group. Insofar as this group comes into being by the fact 
alone that individuals agree upon certain candidates, each group chooses 
its candidates unanimously. It is, however, possible to separate the act 
by which the group is integrated from the act by which it elects its dele- 
gates. The first act consists in the declaration of the voter that he belongs 
to a certain political group. After the numerical strength of the different 
groups is established and the number of delegates due to every group 
according to its strength is determined, the second act takes place: the 
nomination of delegates by the different groups. In this case, the candi- 
dates are elected on the basis of a competition within the group. ;■ 

One of the advantages of the system of proportional representation is 
that no competition of candidates of different political parties is neces- 
sary. According to the system of majority representation, every ddegate 
is elected with the votes of one — the majority — group, against the 
votes of another — the minority — group. According to the system of 
proportional representation, everj' delegate is elected only with the votes 
of his own group without being elected against the votes of another group. 
The system of proportional representation is the greatest possible ap- 
proximation to the ideal of self-determination within a representative 
democracy, and hence the most democratic electoral system. 

*. Functional Representation 

According to the democratic idea of equality of all citizens, the single 
voter counts only as a member of the whole people or, where proportional 



FORMS OF go\te;rxmext 


298 

representation exists, as a member of a political party. Hence purelv 
democratic electoral systems do not attach significance to the social class 
or profession of the voter. The democratic forms of representation there- 
fore have been called merely mechanical, and they have been contrasted 
with organic or functional representation, where economic or occupational 
Ejroups form the electoral bodies. Such an electoral system implicitly 
denies the erjuality of all citizens, and the mandates are consequently 
distributed between the various groups, not according to their numerical 
strength, but according to their alleged social importance. Since it is 
impossible to find an objective criterion for determining the social im- 
portance of the different groups, this system is in reality very often 
nothing but an ideologtp whose function it is to conceal the domination 
of one group over the other. 

j. Democracy oj Legislation 

The will of the State, that is, the legal order, is created in a procedure 
that runs, as we have pointed out, through several stages. The question 
as to the method of creation, that is, the question whether the creation 
of law is democratic or autocratic, must, therefore, be formulated for 
each stage separately. That the creation of norms is democratic at one 
stage by no means implies that it is so at every other stage too. Very 
often, the legal order is created on the different stages according to dif- 
ferent methods, so that, from the standpoint of the antagonism between 
democracy and autocracy, the total process is not uniform. 

1. Unicameral and Bicameral System 

Democracy at the stage of legislation means — disregarding direct 
democracies — that, in principle, all the general norms are created by a 
parliament elected by the people. The unicameral system would seem to 
corre.spond most closely to the idea of democracy. The bicameral system 
that is typical of the constitutional monarchy and the federal State is 
always an attenuation of the democratic principle. The two chambers 
must be formed according to different principles, if the one is not to be 
a useless duplicate of the other. If the one is perfectly democratic, the 
other must be somewhat lacking in democratic character. 

2. Popular Initiative and Referendum 

At the stage of legislation it is po.ssible to combine, to a certain extent, 
the principle of indirect and that of direct democracy. Such a combina- 
tion is the institution of “popular initiative,” which means that parlia- 
ment must decide upon proposals for legi.slation signed by a certain 
number of citizens. Anotber way of combining direct and indirect de- 
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mocracy is the “referendum/* meaning that certain hiTIg decided upon 
by parliament must be submitted to popular vote before obtaining the 
force of law. Popular initiative and referendum can be combined with 
one another in several ways. The constitution may stipulate that when 
a certain number of citizens so require a bill decided upon by parliamoit 
has to be submitted to a referendum; or it may pro\dde that pt^ular 
initiative can at once propose a bill and require that it shall be submitted 
to referendum. The more these two institutions are made use of, the 
closer the ideal of direct democracy is approached. 

k. Democracy of Execution 

The creation of general norms bj' other organs than the parliament is 
democratic or autocratic depending upon whether or not tliese organs 
are elected by the people. Appointment by an organ elected by the people 
is in itself a weakening of the democratic principle since appointment is 
an autocratic method. The ideal of democracy can be realized to a 
higher degree when the elected organ is collegiate than when it consists 
of a single individual. An individual organ can be elected by a majority 
vote only, while minorities can be represented in a collegiate organ and 
influence its decisions. A parliament elected by the whole people is more 
democratic than a president likewise so elected. 

1. Democracy and Legality of Execution 

It might seem that the ideal of democracy is most perfectly realized 
when not only legislation but also execution (administration and ju- 
diciary) are completely democratized. A closer examination, however, 
shows that this is not necessarily the case. Since execution, by its very 
definition, is execution of laws, the organization of the executive power 
has to guarantee the legality of e.xecution. The administrative and judi- 
cial function has to conform as well as possible with the laws enacted by 
the legislative organ. If the legislation is democratic, and that means, if 
it axpresses the will of tlie people, then the execution is the more demo- 
cratic the more it corresponds to the postulate of legality. Legality or 
loyalty of execution, however, is not necessarily best guaranteed by a 
democratic organization. 

The following example may serve to illustrate this assertion. Let us 
assume that the territory of a State is divided into districts, and the 
administration of each district is entrusted to a local body elected by the 
citizens of the district. If the administration is left entirely to the dis- 
cretion of these bodies, such an organization would be perfectly demo- 
cratic. But if the administrative bodies are bound by laws enacted by a 
central parliament, the legality of the administration would be somewhat 
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endangered under such an organization. The party that has a majority 
in parliament can very well be in the minority in one of the local bodies, 
and vice versa. A local body where the parliamentary minority is in the 
majority would be inclined to disregard, or to apply less conscientiously, 
laws enacted by parliament against the votes of the minority. 

One of the most effective guarantees for the legality of a function is 
the personal responsibility of the organ. Experience shows that such re- 
sponsibility is much easier to enforce in the case of individual organs 
than in the case of collegiate organs. To safeguard the legality of ad- 
ministration it may therefore be advisable to put it in the hands of 
individual organs, appointed by the elected head of State and personally 
responsible to him. Legality is sometimes better ensured under a com- 
paratively autocratic organization of administration than under a radi- 
cally democratic one. And when legislation is democratic, the best 
method of guaranteeing legality of execution is democratic, too. 

C. Autocracy 
a. The Absolute Monarchy 

The most pronounced historical form of autocracy is the absolute mon- 
archy, such as it existed in Europe in the eighteenth century and in the 
Orient during the most diverse periods and among the most diverse 
peoples. Under this form of government, also known as despotism, the 
legal order is in all its stages created and applied either directly by the 
monarch, or by organs which he has appointed. The monarch is per- 
sonally irresponsible; he is not under the law, since he is not liable to 
any legal sanctions. The position of monarch is hereditary, or each 
monarch nominates his own successor. 

b. The Constitutional Monarchy 

In the constitutional monarchy, the power of the monarch is restricted, 
in the field of legislation by the participation of a parliament which is 
normally composed of two chambers, in the field of adjudication by the 
independence of the courts, and in the field of administration by the 
cooperation of cabinet ministers. The latter are normally the chiefs of 
the different branches of administration. They are appointed by the 
monarch but are responsible to the parliament. Their responsibility is a 
legal and a political one. The legal responsibility consists in their being 
subject to impeachment for violation of the constitution and other laws 
committed by acts performed in connection with their office as cabinet 
ministers. One of the two houses of parliament functions as accuser, the 
other as court; or both houses have the right to bring an action against 
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a cabinet minister before a special court. The political responsibility of 
the ministers consists in their being obligated to resign when they lose 
the confidence of one of the houses of parliament. The monarch is not 
responsible at all. But no act of the monarch is valid without the count- 
ersignature of a responsible minister. Judges and administrative officials 
are generally appointed by the monarch. He is the commander-in-chief 
of the military forces and represents the State vis-a-vis other States; he 
is in particular empowered to conclude international treaties, even if cer- 
tain such treaties require approval by parliament. 

c. The Presidential Republic, and the Republic 
with Cabinet Government 

The presidential republic, in which the chief executive is elected by 
the people, is modeled upon the constitutional monarchy. The power of 
the president is the same or greater than that of a constitutional monarch. 
It is only within the domain of legislation that the president is less 
powerful than the former. The president has a veto, while the consent 
of the monarch is necessary before a bill decided upon by parliament 
acquires the force of law. There are, however, constitutional monarchies 
in which the monarch has only a veto or where he has lost the possibility 
of refusing his consent to a parliamentary decision. A characteristic 
element of the presidential system is that neither the president nor the 
members of cabinet appointed by him are responsible to parliament; the 
members of cabinet are subordinated to the president and hold their 
office at his pleasure. 

A different type is the democratic republic with cabinet government.; 
The chief executive is elected by the legislature to which the members 
of the cabinet, appointed by the president, are responsible. Another type 
is characterized by the fact that the government is a collegiate organ, 
a kind of executive council, elected by the legislature. The head of State 
is not a chief executive but the chairman of the executive council. 

The constitutional monarchy and the presidential republic are democ- 
racies in which the autocratic element is relatively strong. In the re- 
public with cabinet government and the republic with collegiate govern- 
ment, the democratic element is comparatively stronger. 

d. The Party Dictatorship 

I. The One-party State (Bolshevism and Fascism) 

In recent times, a new form of autocracy has arisen in the party dic- 
tatorship of Bolshevism and Fascism. In Russia, the new form is a 
product of the socialist revolution that followed the first World War, Its 
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intellectual basis is the Marxist theory of the class struggle and the dic- 
tatorship of the proletariat. In reality, this dictatorship has become that 
of a party, representing the interests of the proletarians, and opposed to 
all other parties, even if they be proletarian. The word “Bolshevism” 
was originally applied only to the party exercising the dictatorship in 
Russia, but it has come to designate a type of government. 

In Italy, the Fascist party was a middle-class party that rose to dicta- 
torship in struggle against proletarian parties. The word “Fascism” — 
like “Bolshevism” — has come to be used as the name for a type of 
government, viz., the dictatorship of a middle-class party. The National 
Socialist State in Germany belongs to this type. 

The ruling party in a party dictatorship has itself an autocratic char- 
acter. Its members are under the absolute rule of the party leader who 
at the same time is the head of State. Since Bolshevism originally main- 
tained the fiction of a separation of party and State and, further, did not 
have an ideology of “leadership,” the leader was for a long time officially 
only the general secretary of the party. But in reality there is in this 
point no difference between the two forms of party dictatorship. 

From the outside, it is hard to judge how far the autocratic principle 
has actually been carried out within the party. In all three dictatorships, 
however, there exists or existed a well-developed leader cult — even in 
Russia, where it is difficult to reconcile with the Marxist-colored ideol- 
ogy. 


2. Complete Suppression of Individual Freedom 

In the party dictatorship, the freedom of speech and press and every 
other political liberty is completely suppressed. Not only the official 
State organs but also the party organs can arbitrarily interfere with the 
freedom of the citizen. Even the independence of the courts is abolished 
insofar as the interests of the ruling party are concerned. 

3. Irrelevancy of Constitutional Institutions 

Since both the creation and application of law are entirely in the hands 
of the ruling party, it is without significance that the Italian constitution 
countenances hereditary monarchy, or that, according to the constitutions 
of all the three party dictatorships, there are popularly elected central 
parliaments and even certain other democratic institutions such as 
plebiscites. 

Alleged expressions of the popular will are entirely worthless since 
nobody can voice another opinion than that accepted by the party with- 
out endangering his property, freedom, and life. Within the party die- 
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tatorships, elections and plebiscites have as their sole purpose concealing 
the fact of dictatorship. Even the Bolshevist “Soviets” (councils of peas- 
ants and soldiers) and the Fascist “corporations” (authorized to represent 
various groups of workers and employers) — organizations aiming at a 
kind of functional representation — have an ideological rather than a 
legal importance. To describe the Fascist State as “corporative” is to 
ignore its inner nature for the facade. 

4. The Totalitarian State 

In the proletarian as well as the two middle-class dictatorships, econ- 
omy is to a large e.vtent regulated in an authoritarian way. Bolshevism 
is State communism, Fascism and National Socialism show a tendency 
toward State capitalism. In all the three dictatorial States, the legal 
order penetrates not only into the economic sphere but also into other 
interests of the private individual to a much higher degree than in any 
other present-day State. In view of this fact, the party dictatorships 
have also been called “totalitarian” States. A totalitarian State, aboli^- 
ing all individual liberties, is not possible without an ideology systemat- 
ically propagated by the government. The State ideology of the prole- 
tarian dictatorship is Socialism, the State ideology of the bourgeois dic- 
tatorships is Nationalism. 

V, FORMS OF ORGANIZATION: CENTRALIZATION 
AND DECENTR.ALIZATION 

A. Centralization and Decentralization as 
Legal Concepts 

The State is, as we have found, a legal order. Its “elements,” territory 
and people, are the territorial and personal spheres of validity of that 
legal order. The “power” of the State is the validity and efficacy of the 
legal order, while the three “powers” or functions are different stages in 
the creation thereof. The two basic forms of government, democracy 
and autocracy, are different modes of creating the legal order. In view 
of these results to which our previous considerations have led, it is evi- 
dent that centralization and decentralization, generally considered as 
forms of State organization with reference to territorial division, must 
be understood as two types of legal orders. The difference between a 
centralized and a decentralized State must be a difference in their legal 
orders. All the problems of centralization and decentralization are in 
fact, as we shall see, problems concerning the spheres of validity of legal 
norms and the organs creating and applying them. Only a juristic theory 
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can provide the answer to the question as to the nature of centralization 
and decentralization.* 

B. The Static Concept of Centealization and Decentralization 

a. The Juristic Concept of Territorial Division 

The conception of a centralized legal order implies that all its norms 
are valid throughout the whole territory over which it extends; this 
means that all its norms have the same territorial sphere of validity. A 
decentralized legal order, on the other hand, consists of norms that have 
different territorial spheres of validity. Some of the norms will be valid 
for the entire territory — otherwise this would not be the territory of a 
single order — while others will be valid only for different parts thereof. 
The norms valid for the whole territorj' we suggest be called central 
norms, the norms valid only for some part of the territory, decentral or 
local norms. 

The local norms valid for one and the same part of the total territory 
form a partial or local legal order. They constitute a partial or local 
legal community. The statement that the State is decentralized or that 
the territory of the State is divided into territorial subdivisions means 
that the national legal order contains not only central but also local 
norms. The different territorial spheres of validity of the local orders 
are the territorial subdivisions. 

The central norms of the total, or national legal order, form also a 
partial order, that is, the central legal order. They also constitute a 
partial, that is, the central legal community. The central legal order 
constituting the central legal community forms, together with the local 
legal orders constituting the local legal communities, the total or national 
legal order constituting the total legal community, the State. The central 
community as well as the local communities are members of the total 
community. 

Two norms that are valid for different regions but relate to the same 
subject matter, that is, norms having a different territorial but the same 
material sphere of validity, may regulate the same subject matter (trade, 
for instance) differently for their respective regions. One of the main 
reasons for decentralization is precisely that it provides this possibility 
of the same matter’s being regulated differently for different regions. 
The considerations which render such differentiation of the national 

* Cf. my essay Centralization and Decentralization, a paper delivered at the 
Harvard Tercentenary Conference of Arts and Sciences, in AurHOarry and the 
IND1VIDI7AL (Harvard Tercentenary Publications, 1937) 210-239. 
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legal order advisable may be geographical, national, or religious. The 
larger the territory of the State, and the more varied the social condi- 
tions, the more imperative will decentralization by territorial division be. 

b. Principles of Organization Based on Territorial 
or on Personal Status 

The legal community may be divided on a basis other than territorial. 
The partial communities of which the total community consists need not 
be established on a territorial basis. The norms of a legal order, while 
all have the same territorial sphere, may differ as to their personal spheres 
of validity. The same subject matter, for instance marriage, may be 
regulated for the whole territory but in different ways for different groups 
distinguished on the basis of religion, so that the matrimonial law of one 
and the same national legal order may be different for Roman Catholics, 
Protestants, and Mohammedans. Or the norms regulating the duties 
and rights of the citizens in the field of public education may be different 
for the English-speaking and the French-speaking part of the population. 
The legal order may further contain laws valid only for individuals of a 
certain race, conferring upon them certain privileges or placing them 
under various disabilities. 

A set of norms whose validity has the same personal sphere constitutes 
a partial community within the total community, just as the local or 
central norms of a legal order constitute partial communities. But these 
partial communities are organized in one case on a personal, in the other 
case on a territorial basis. The criterion of the latter is the territory 
within which an individual lives, the criterion of the former, his religion, 
language, race, or other personal qualities. 

Differentiation of the personal sphere of validity of the legal order, or 
organization based on personal status, may be necessary if the individuals 
belonging to different religions, languages, races, etc., are not settled in 
distinct parts of the territory but are spread over the whole territory of 
the State. In this case, decentralization by territorial subdivision would 
not permit the desired differentiation of the legal order. The system of 
proportional representation where the whole electorate is not divided 
into territorial electoral bodies on the basis of a division of the territory 
into electoral districts, but into political parties, is an example already 
mentioned of organization based on the principle of personal status. 

However, we speak of decentralization only if the organization is car- 
ried out according to the territorial principle, if the norms of a legal order 
are differentiated with respect to their territorial sphere of validity, al- 
though the differentiation with respect to their personal sphere of vtdidity 
has a s imilar effect. These territorial spheres of validity of the local 
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norms are often called provinces, and decentralization thus implies the 
existence of provinces. 

c. Total and Partial Centralization and Decentralization 

The centralization or decentralization of a legal order may be quanti- 
tatively of varying degree. The degree of centralization or decentraliza- 
tion is determined by the relative proportion of the number and im- 
portance of central and local norms of the order. One can, accordingly, 
distinguish between total and partial decentralization and centralization. 
Centralization is total if all the norms are valid for the whole territory. 
Decentralization is total if all the norms are valid only for different parts 
of the territory, for territorial subdivisions. In the former case, decen- 
tralization is of degree zero, while in the latter the same holds for cen- 
tralization. When neither centralization nor decentralization is total, we 
speak of partial decentralization and partial centralization, which thus 
are the same. Total centralization and decentralization are only ideal 
poles. There is a certain minimum below which centralization cannot 
sink, a certain maximum which decentralization cannot surpass without 
dissolution of the legal community; at least one norm, namely the basic 
norm, must be a central norm, must be valid for the whole territory, 
otherwise this would not be the territory of a single legal order, and we 
could not speak of decentralization as the territorial division of one and 
the same legal community. Positive law knows only partial centralization 
and decentralization. 

d. Criteria of the Degrees of Centralization and Decentralization 

The quantitative degree of centralization and decentralization depends, 
in the first place, on the number of stages in the hierarchy of the legal 
order to which centralization or decentralization extends; in the second 
place, on the number and importance of subject matters regulated by 
central or local norms. Only one stage, or several stages, in the hierarchy 
of the legal order may be centralized or decentralized; and centralization 
or decentralization may refer only to one, to several, or to all the subject 
matters of legal regulation. The constitution alone, for instance, may be 
central, that is to say, only the norms regulating legislation may be 
central norms, valid for the whole territory, while all the other stages 
(legislation, administration and adjudication) are decentralized in regard 
to all matters. In this case, all the general norms, the statutes created by 
the legislative organs in conformity with the central constitution, and all 
the individual norms issued by administrative authorities and courts on 
the basis of the statutes (or customary law), regardless of their subject 
matter, are local norms; they are valid only for partial territories (terri- 
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torial subdivisions) . It is further possible that legislation and execution 
be only partially centralized or decentralized; this is the case when only 
the general norms (statutes or rules of customary law) regulating specific 
subject matters, and the individual norms issued on the basis of these 
general norms, have a local character. Decentralization may, for in- 
stance, apply only to agriculture or industry, while other subject matters 
of legal regulation are centralized; or criminal law only and its applica- 
tion by criminal courts may be decentralized, while civil law and its ap- 
plication by civil courts is centralized. 

If legislation and execution are partially centralized and partially 
decentralized, the material sphere of validity of the legal order, the com- 
petence of the total community is divided between the central order (or 
the central legal community constituted by this order) and the local orders 
(or the local legal communities constituted by these local orders). As 
an alternative, not only the stage of constitution but also that of legisla- 
tion may be centralized in regard to all subject matters of legal regulation, 
whereas only the stage of execution (administration and adjudication) 
may be decentralized. In other words: all general norms, the constitution 
as well as all the statutes (and rules of customary law), are central 
norms; only the individual norms (created by administrative acts and 
judicial decisions) are local norms. Finally, the execution itself may be 
totally or partially centralized or decentralized, depending on whether aU 
the individual norms issued by administrative authorities or courts, or 
only those pertaining to particular subject matters, have a central or a 
local character, 

e. Method of Restricting the Territorial Sphere of Validity 

In order fully to understand the restriction of the territorial sphere of 
validity, and with it the nature of local as opposed to central norms, we 
must keep in mind the structure of the legal norm as it has been outlined 
in an earlier chapter.* The legal norm attaches a coercive act, a sanction, 
as consequence to certain facts as condition. Among the conditioning 
facts, the delict is a common element of all legal norms. In the norms of 
civil law the legal transaction appjears among the conditioning facts; in 
the norms of administrative law, the administrative act. The territorial 
sphere of validity of a legal norm may be restricted to a certain part- 
territory with respect to the conditioning facts or with respect to the 
consequence provided for by the legal norms, or with respect to both. In 
other words, the norm can attribute legal consequences only to (condi- 
tioning) facts, to delicts, legal transactions, administrative acts, occur- 


* Cf. supra, pp. 45S. 
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rirjy v/ilhin the part-territory, and simultaneously stipulate that the le gal 
f-oD-e/iuenoe — the sanction and its procedural preparation — shall take 
place within the same part-territory. Rut the restriction of the territorial 
sphere of validity may concern only one of the two parts of the legal 
norm. If the international legal order delimits the territories of the 
States, that is to say, the sphere of validity of the national legal orders, 
this delimitation is accompli.shcd — -as we have seen —in principle by 
restricting to it:; own territory only the coercive acts provided in the 
norms of that particular Stale’s legal order. In other words, the legal 
order of each individual State, according to international law, must di- 
rect the coercive acts it prescribes to be carried out only within its own 
territory, which, therefore, i.s a partial territory of the universal inter- 
national legal order. Ifowcver, the legal order of the individual State 
limy atlacli the coercive act a.s a con.sequence to conditioning facts which 
have occurred even outside its territory. 

In an above-mentioned case of partial flcccntralization of the national 
legal order, rlecentralizalion refers only to the .stage of individual norms; 
con.sfitiition and legi.slation remain centralized, and only administration 
tind judiciary are [lartially decentralized: the territorial sphere of valid- 
ity of certain individual norms is.siied by administrative authorities or 
courts is restricted. These norms are local norms. That moans that the 
territorial comfjetence of the administrative authorities and the courts is 
restricted. 'I'hey are local authorities, local courts. The territory of the 
Stale i.s divided into .several administrative or judicial districts. This can 
niean; ( i) that t he local administrative authority or the local civil or 
criminal court i.s nutliorizcd to order a concrete sanction only if the ad- 
ministrative act or the legal transaction conditioning the (administrative 
or civil) delict ha.s taken place within the district, or if the (administra- 
tive, civil or criminal) delict has been committed within the district; (2) 
that the local administrative authority or the local court is authorized to 
order a concrete sanction which can be executed only within its district. 
'I'be restriction of the territorial sphere of validity of an individual norm 
issued by an arlministralivc or judicial organ is the restriction of the 
territorial jurisdiction (competence) of these organs. 

f TitK Dynamic Concept of Cf,ntralization and Decentralization 
a. Centralized and Decentralized Creation of Norms 

The problem of centralization and decentralization has a dynamic as 
\v(dl as a .static a.spect. It is concerned not only with the territorial 
siiliere of validity of legal norm.s, but also with the methods of creating 
and executing such norms. Whether the central or local norms are ere- 
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ated and executed by one and the same organ or by several organs, and 
how these organs themselves are created, become important questions. 

Decentralization, in the static sense, is independent of whether or not 
there is one single organ creating all the central norms; and likewise 
decentralization, in the static sense, is independent of whether or not the 
local norms are created by corresponding local organs. The idea of cen- 
tralization, however, finds its most significant expression when all central 
norms are created and executed by a single individual, who resides in the 
geographical center of the State, and so to speak forms its legal center. 
The idea of decentralization is commonly connected with the idea of a 
number of organs each located in the district to which its competence 
extends. There is an inclination to speak of decentralization whenever 
there is a plurality of norm-creating organs, regardless of the territorial 
spheres of validity of the norms created by these organs. When we do so, 
the term “decentralization” acquires a dynamic meaning, totally distinct 
from its static meaning. 

If, for instance, central norms regulating different matters are created 
by different organs — as is the case where a cabinet government is estab- 
lished, the public administration is divided into different branches, 
and every branch of administration is placed under the direction of a 
cabinet minister — there is decentralization in this dynamic sense alone. 
In theory, it is possible for all norms, local as well as central, to be cre- 
ated by one individual organ. This would amount to the coincidence of 
a partial static decentralization and a total dynamic centralization. The 
fact that the same individual functions here as the organ creating the 
central and the local norms means that a personal union exists between 
the organs of the different orders constituted by the central and by the 
local norms. The same individual is not the same organ in his capacity 
as creator of central norms and in his capacity as creator of local norms; 
and not the same organ in his capacity as creator of local norms of dif- 
ferent territorial spheres of validity. In spite of the personal union that 
would then exist between the organs of the different partial legcil orders, 
it should be borne in mind that there still would exist one central and 
several local legal orders. Decentralization is usually resorted to just 
because it allows the same subject matter to be regulated differently 
for different regions. It will therefore generally be preferable not to allow 
the same individual to create the norms of the central order as well as 
those of the different local orders. It will be preferable to have different 
individuals act as law-creating organs of the different partial orders and 
thus to avoid a personal union of the organs of the different orders. 

For the dynamic concept of centralization and decentralization, not 
only the number of norm-creating organs, but also the manner of their 
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iastiiulion is important. The contrast between a centralized and a de- 
centralized creation of organs is clearly brought out by an hereditary 
monarch, on the one hand, and a president elected by the whole nation, 
on the other. Such a president elected by the whole nation, in hb turn, 
is instituted in a much more centralized manner than, for instance, the 
senate in a federal State, composed of representatives of the member States 
elected by the legislatures or the peoples of the member States. As far as 
the creation of organs is concerned, the senate has a much more decen- 
tralized character than the president, regardless of the respective terri- 
torial spheres of validity of the norms created by those two organs. 

The decentralization is both static and dynamic if the legal order 
valid only for a partial community b created by organs elected simply 
by the members of this partial community. An instance is a federal State 
where statutes that are valid for the territory of a member State only 
must have been passed by the local legislature elected by the citizens of 
this member State. Static decentralization is combined with dynamic 
centralization, for instance, when an hereditary monarch enacts different 
statutes on religion for different provinces of his realm. 

Once more it must be emphasized that the dynamic and static concepb 
of centralization and decentralization are entirely different. Whether or 
not the terms should be reserved for the static concept is a terminological 
question. But it is essential to observe the distinction that traditional 
theory has blurred. 

1). Form of Government and Form of Organization 

Since centralization and decentralization are forms of organization, 
the question arises whether there is any internal connection between 
these two forms of organization and the forms of government: autocracy 
and democracy. 

Assuming the dynamic concept of centralization and decentralization, 
democracy can be described as a decentralized method of creating norms, 
since in a democracy the legal norms are created by the plurality of the 
individuals whose behavior they regulate, and these law-creating organs 
are dispersed over the whole territory for which the legal order is valid. 
In an autocracy, the legal order is created by a single individual different 
and independent of the plurality of individuals subject to the order. 
Since the law-creating function is here concentrated in the person of the 
autocrat, autocracy can be characterized as a centralized method of 
creating norms. 

The dynamic distinction between centralization and decentralization 
also puts the difference between statutory and customary law in a new 
light. The creation of customary law by the uniform and continuous 
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behavior of the same individuals who are to he subject to the law has a 
decentralized character for the same reason as the democratic procedure; 
it is in fact a form of democratic law-making since it is based on a real 
though unconscious autonomy. Statutory law, on the other hand, is char- 
acterized by the fact that it is created by an organ intentionally instituted 
for this purpose. In direct democracy, the difference between customary 
and statutory law is not yet conspicuous. The difference becomes im- 
portant only if legislation is enacted by a special organ according to 
the principle of division of labor, as in an indirect democracy. The fact 
that in the absolute monarchy of the eighteenth century a part of the 
legal order — especially civil law — had the character of customary 
law and thus was practically withdrawn from the legislative power of 
the monarch, implied a political counterpoise. The technical develop- 
ment from customary to statutory law created by special organs accord- 
ing to the principle of division of labor signifies dynamic centralization 
and simultaneously attenuation of the democratic method of law-creation. 

Like law-creation by custom, law-creation by contract and treaty has 
a decentralized character, and insofar as in this case, too, the legal norm 
is created by the same individuals who are subject to it, the contractual 
creation of law is a democratic procedure. 

If we assume the static concept of centralization and decentralization, 
no direct connection exists between these forms of organization and the 
two forms of government. Autocracies and democracies may be central- 
ized as well as decentralized in a static sense. A legal order created in an 
autocratic way as well as a legal order created in a democratic way may 
be composed only of central norms, norms valid for the whole territory, 
or may be composed of central and local norms, norms valid for the 
whole territory and norms valid only for partial territories. Autocracy 
and democracy are both possible with, as well as without, territorial 
subdivision of the State. 

There is, however, an indirect connection between autocracy and de- 
mocracy on the one hand, and centralization and decentralization in a 
static sense on the other hand. Autocracy is not only a method of law- 
, creating whose character is centralistic in a dynamic sense; it has also an 
immanent tendency towards centralization in a static sense. And de- 
mocracy is not only a method of law-creating whose character is decen- 
tralistic in a dynamic sense; it has also an immanent tendency towards 
decentralization in a static sense. 

c. Democracy and Decentralization 

Autocracy — as we have pointed out — is possible with a centralized 
as well as with a decentralized organization (in a static sense), that is to 
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say, with or without subdivision into provinces. If, however, the State 
is to be territorially divided into provinces, it is practically inevitable 
that the autocrat will appoint for every province a governor who, as his 
representative, is competent to create the norms valid only for that ter- 
ritory. Static decentralization entails dynamic decentralization, and 
dynamic decentralization involves a transfer of power from the autocrat 
to his representative, and hence a weakening of the autocratic principle. 
The autocrat is always opposed to such a transfer of power to other 
organs and is inclined to concentrate the greatest possible number of 
functions in his own person. In order to avoid dynamic decentralization, 
he has to avoid as far as possible static decentralization, and to try to 
regulate the greatest possible number of subject matters by central 
norms. As a matter of fact, autocracies show a natural preference for 
static centralization. 

Democracy, too, may be centralized as well as decentralized in a 
static sense; but decentralization allows a closer approach to the idea of 
democracy than centralization. This idea is the principle of self-deter- 
mination. Democracy demands the utmost conformity between the 
general will as e.xpressed in the legal order and the will of the individuals 
subject to the order; this is why the legal order is created by the very 
individuals who are bound by it according to the principle of majority. 
Conformity of the order with the will of the majority is the aim of dem- 
ocratic organization. But the central norms of the order, valid for the 
whole territory, may easily come into contradiction with the majority 
will of a group living on a partial territory. The fact that the majority 
of the total community belongs to a certain political party, nationality, 
race, language, or religion, does not exclude the possibility that within 
certain partial territories the majority of the individuals belong to an- 
other party, nationality, race, language, or religion. The majority of the 
entire nation may be socialistic or Catholic, the majority of one or more 
provinces may be liberal or Protestant. In order to diminish the possible 
contradiction between the contents of the legal order and the will of the 
individuals subject to it, in order to appro.ximate as far as possible the 
ideal of democracy, it may be necessary, under certain circumstances, 
that certain norms of the legal order be valid only for certain partial 
territories and be created only by majority vote of the individuals living 
in these territories. Under the condition that the population of the State 
has no uniform social structure, territorial division of the State territory 
into more or less autonomous provinces (and this means decentraliza- 
tion in a static sense) may be a democratic postulate. Circumstances of 
settlement may render it impossible to adjust the organization of the 
State by territorial subdivision to the social structure of the population. 
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In such a case, division on the basis of personal status instead of terri- 
torial division may be attempted, as far as this is technically possible. 

d. Perfect and Imperfect Centralization and Decentralization 

Besides the quantitative distinction between total and partial decen- 
tralization, it is necessary to make a qualitative distinction between per- 
fect and imperfect decentralization. We speak of perfect decentralization 
when the creation of local norms is final and independent. It is final 
when there is no possibility that the local norm may be abolished and 
replaced by a central norm. The division of the legislative power in the 
federal State between a central and several local organs furnishes an 
example of decentralization that is not final. Certain subject matters 
are here reserved for local legislation, that is, legislation of member 
States; but in some instances a local (member State) statute may be 
abolished or replaced by a contrary central (federal) statute, on the 
principle that federal law overrides member State law. The creation of 
local norms is independent if their contents are in no way determined by 
central norms. Decentralization is accordingly imperfect when a central 
law contains the general principles to which local legislation has only 
to give a more detailed application. 

e. Administrative Decentralization 

Administrative decentralization is imperfect decentralization in the 
domain of the executive power. It applies not only to public administra- 
tion in the narrower sense but also to the administration of justice (judi- 
cial administration). Under this system, the State is usually divided 
into administrative and judicial provinces, the provinces into counties. 
For each region, an administrative authority and a court are instituted, 
authorized to create individual norms (by administrative acts and judi- 
cial decisions) for that particular region. These organs stand in a hier- 
archical order. In the field of public administration: The chief executive 
or a cabinet minister competent for the whole territory of the State; a 
governor for each province; and an administrator for each county. In 
the field of the judiciary; the supreme court for the whole territory; 
under the supreme court, the courts of the provinces; under each pro- 
vincial court, the county courts. The execution of a general norm (stat- 
ute or rule of customary law) is carried out by the administrative or 
judicial organs in three successive stages beginning with an act of the 
lowest administrative or judicial authority, with an administrative act 
of the administrator of a coimty or with the decision of a county court. 
But the norm created by these acts is not final. The party concerned 
may appeal from the lower to the higher authority, from the administrator 
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of the county to the governor of the province, from the county court to 
the province court. The higher authority has the power to abolish the 
norm created by the lower authority, with the effect that the latter has 
to enact a new norm; or the higher authority has the power to replace 
the norm created by the lower authority by another individual norm. 
But this norm, too, is not final, if there is a possibility of appeal to the 
highest authority, the chief executive or cabinet minister, or the supreme 
court. 

Under the system of administrative decentralization, the norms cre- 
ated by the administrative authorities are not independent, whereas the 
norms created by the courts are independent. The higher administrative 
authority has the power to determine the contents of the norm to be cre- 
ated by the lower authority. The latter is obliged to obey the former’s 
instructions. This is not the case in the relationship between the higher 
and the lower courts. The courts are independent; that means that, as 
a rule, their decisions cannot be determined by a higher judicial or ad- 
ministrative authority, but only by the legislative organ, by a statute or 
a general rule of customary law. If decisions of a higher court have the 
character of precedents the lower courts are less independent and the 
administration of justice is less decentralized (more centralized). On 
the whole, the “independence of the courts” implies a higher degree 
of decentralization within the system of so-called administrative de- 
centralization. The decentralization of the judicial procedure is more 
perfect than that of the administrative procedure. Since the highest 
administrative organs are central organs, and since at this stage there 
is no decentralization, there is no diSerence between the highest admin- 
istrative and the judicial organs, as far as independence is concerned. 
The highest administrative authorities are, by their very nature, inde- 
pendent just as are the courts. 

/. Decentralization by Local Autonomy 

So-called local autonomy is a direct and deliberate combination of the 
ideas of decentralization and democracy. The organs creating local norms 
are here elected by those for whom these norms are valid. An example 
of an autonomous local unit is the municipality and the mayor. It is a 
local, decentralized self-government. The decentralization refers only to 
certain subject matters of special local interest; and the scope of mu- 
nicipal authority is restricted to the stage of individual norms. But 
sometimes the elected administrative body, the municipal council, is 
competent to issue general norms, so-called autonomous statutes; but 
these statutes have to stay within the framework of central statutes, 
issued by the legislative organ of the State. . 
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Local autonomy represents normally a tj^e of a comparatively perfect 
decentralization. The norms issued by the autonomous organs are final 
and independent, at least with respect to the central administrative 
organs of the State, especially if these organs have a more or less auto- 
cratic character, that means, if they are not themselves collegiate organs 
elected by the people, but individual organs appointed by the chief ex- 
ecutive, especially by a monarch. It is in the monarchy that local auton- 
omy is of the greatest importance. Sometimes the central administrative 
authorities are competent to supervise the activity of the autonomous 
bodies; they may annul norms issued by autonomous organs which vio- 
late central statutes issued by the legislative organ of the State, but they 
may not replace such norms by norms created by themselves. 

Several autonomous units may be combined into a higher autonomous 
unit, so that the administration is democratic, not only at the lowest, but 
also at the higher stage. In this case, the territorially larger autonomous 
community under an elected council and mayor (or governor) is sub- 
divided into smaller autonomous communities. Since the superior as wdl 
as the inferior administrative organ has a democratic character, the 
degree of decentralization in the relationship between the two may be 
diminished. Decentralization may be less perfect than in the case where 
the superior administrative authority has a more or less autocratic char- 
acter. The parties may have the right to appeal from a decision of the 
organs of the smaller community to the organs of the larger community; 
and the latter may have the power to annul the norms issued by the 
former, or to replace them by a norm created by themselves. 

The comparatively high degree of decentralization which the auton- 
omous bodies, especially municipalities, enjoy within the modern State 
can, in the main, be traced back to the historical fact that they originated 
at a time when the States, and especially their central organs, had a more 
or less autocratic character, whereas the local government, especially the 
administration of the cities, was more or less democratic. Decentraliza- 
tion by democratically organized local governments meant the elimi- 
nation of the influence of autocratic central organs. The struggle for 
local autonomy originally was a struggle for democracy within an auto- 
cratic State. But when the State already has an essentially democratic 
organization, the grant of local autonomy to a territorially defined group 
means only decentralization. 

The local autonomy of self-governing bodies is not — as is often as- 
serted — a right of these bodies against the State; that is only a political 
postulate presented by a natural-law doctrine as a natural right. There 
is no antagonism between State administration and administration by 
local autonomy. The latter is only a certain stage of State administra- 
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tion. If this stage has a democratic, the other stages an autocratic char- 
acter, then the appearance of an antagonism may arise. But if the whole 
State is democratically organized, there is no longer any reason to oppose 
State administration to administration by local autonomy. 

g. Decentralization by Autonomous Provinces 

In the case of local autonomy, the decentralization is in principle re- 
stricted to administration, that is, to individual norms created by ad- 
ministrative organs. But decentralization may be extended to legislation, 
the creation of general norms. This is normally connected with a com- 
paratively larger territorial sphere of validity of the norms concerned. 
This is the type of decentralization by autonomous provinces. The organs 
of the autonomous provinces are a local legislative body, elected by the 
citizens of the province, and possibly also a local administrative body, 
elected by the local legislature or directly by the people of the province. 
It is often the case that the chief of the autonomous administration of 
the province is a governor elected by the citizens or by the legislative 
body of the province. If the governor is appointed by the head of State, 
the degree of decentralization and, therefore, of autonomy, is smaller. 
The governor may function together with the elected administrative 
body, or may be independent of it. There are usually no judicial organs 
of the autonomous province. The courts are considered as State courts, 
not as courts of the autonomous province. That means that the judiciary 
is no more decentralized than corresponds to the type of administrative 
decentralization. Only legislation and administration, not the judiciary, 
have an autonomous character; only legislation and administration are 
divided between a central and a local legal community. 

D. Federal State and Confederacy of States 
a. Centralization of Legislation 
I. Federal State 

Only the degree of decentralization distinguishes a unitary State di- 
vided into autonomous provinces from a federal State. And as the 
federal State is distinguished from a unitary State, so is an international 
confederacy of States distinguished from a federal State by a higher de- 
gree of decentralization only. On the scale of decentralization, the jei- 
eral State stands between the unitary State and an international union 
of States. It presents a degree of decentralization that is still com- 
patible with a legal community constituted by national law, that is, with 
a State, and a degree of centralization that is no longer compatible with 
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an international legal community, a community constituted by interna- 
tional law. 

The legal order of a federal State is composed of central norms valid 
for its entire territory and local norms valid only for portions of this 
territory, for the territories of the “component (or member) States.” The 
general central norms, the “federal laws,” are created by a central legis- 
lative organ, the legislature of the “federation,” while the general local 
norms are created by local legislative organs, the legislatures of the com- 
ponent States. This presupposes that in the federal State the material 
sphere of validity of the legal order, or, in other words, the legislative 
competence of the State, is divided between one central and several 
local authorities. On this point there exists a great similarity between 
the structure of a federal State and that of a unitary State subdivided 
into autonomous provinces. The broader the competence of the central 
organs, the competence of the federation, the narrower is the competence 
of the local organs, the competence of the component States, and the 
higher the degree of centralization. On this point, a federal State differs 
from a unitary State with autonomous provinces only by the fact that 
the matters subject to the legislation of the component States are more 
numerous and important than those subject to the legislation of the 
autonomous provinces. 

The central norms form a central legal order by which a partial legal 
community is constituted comprising all the individuals residing within 
the whole territory of the federal State. This partial community con- 
stituted by the central legal order is the “federation.” It is part of the 
total federal State, just as the central legal order is part of the total legal 
order of the federal State. The local norms, valid only for definite parts 
of the whole territory, form local legal orders by which partial legal com- 
munities are constituted. Each partial legal community comprises the 
individuals residing within one of these partial territories. These partial 
legal communities are the “component States.” Every individual thus 
belongs simultaneously to a component State and to the federation. The 
federal State, the total legal community, thus consists of the federation, 
a central legal community, and the component States, several local legal 
communities. Traditioned theory erroneously identifies the federation 
with the total federal State. 

Each of the partial communities, the federation and the componmt 
States, rests upon its own constitution, the constitution of the federation 
and the constitution of the component State. The constitution of the 
federation, the “federal constitution,” however, is simultaneously the 
constitution of the whole federal State. 

The federal State is characterized by the fact that the component 
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States possess a certain measure of constitutional autonomy, that is to 
say, that the legislative organ of each component State is competent in 
matters concerning the constitution of this community, so that changes 
in the constitutions of the component States can be accomplished by stat- 
utes of the component States themselves. This constitutional autonomy 
of the component States is limited. The component States are bound by 
certain constitutional principles of the federal constitution; for instance, 
according to the federal constitution, the component States may be 
obliged to have democratic-republican constitutions. By this constitu- 
tional autonomy of the component States — even if limited — the fed- 
eral State is distinguished from a relatively decentralized unitary State, 
organized in autonomous provinces. If these are regarded merely as 
autonomous provinces and not as component States, it is not only be- 
cause their competence, especially the competence of the provincial leg- 
islation, is relatively restricted, but also because these provinces have no 
constitutional autonomy, because their constitutions are prescribed for 
them by the constitution of the State as a whole and can be changed 
only by a change in this constitution. The legislation in matters of the 
constitution is here completely centralized, whereas in the federal State 
it is only incompletely centralized; that is to say, up to a certain point it 
is decentralized. 

The centralization in the federal State, that is, the fact that a consid- 
erable portion of the norms of the total legal order are valid through- 
out the entire extent of the federation, is limited by the fact that the 
central law-creating organ is composed in the following manner, espe- 
cially typical of the federal State: it consists of two Houses; the mem- 
bers of one are elected directly by all the people of the federal State; this 
is the so-called House of Representatives, or Chamber of Deputies, also 
called the Popular House. The second chamber is composed of in- 
dividuals chosen either by the people or by the legislative organ of each 
component State. They are looked upon as representatives of these com- 
ponent States. This second chamber bears the name of House of States, 
or Senate. It corresponds to the ideal type of the federal State that the 
component States should be equally represented in the House of States, 
the Senate, that each component State, without regard to its size, that 
is, without regard to the extent of its territory or the number of its in- 
habitants, should send the same number of representatives to the House 
of States, the Senate. 

Normally, a federal State comes into existence through an interna- 
tional treaty concluded by independent States. The fact that each com- 
ponent State is represented in the Senate by the same ntimber of dele- 
gates shows that the component States were originally independent 
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States, and are still to be dealt with according to the principle of inter- 
national law known as equality of States. This composition of the House 
of States, or the Senate, guarantees that the component States, the local 
communities, “as such,” take part in the central procedure of Ipgislatin n^ 
which amounts to an element of decentralization. But this element of 
decentralization based on the idea of the equality of the component States 
is almost completely neutralized by the fact that the House of States 
passes its resolutions according to the principle of majority. It is by 
virtue of this fact that this legislative organ is divested of its interna- 
tional character. 

2. Confederacy of States 

A purely international union of States, amounting to an organized 
community, a so-called confederacy of States, as, for instance, the League 
of Nations, can resemble a federal State in many respects. The constitu- 
tion of this community is the content of an international treaty, as is 
normally the case with a federal State as well. The constitution of a 
confederacy of States is a legal order valid throughout the territory of 
all the States of this international community. It has the character of a 
central order and constitutes a partial community, the “confederation.” 
The separate States, the so-called “member States,” are, like the com- 
ponent States of the federal State, partial communities, too, constituted 
by local, namely, by their national, legal orders. The confederation to- 
gether with the member States form the total community, the confed- 
eracy. The constitution of the central community which is at the same 
time the constitution of the total community, the confederacy, can set 
up a central organ competent to enact norms valid for all the States of 
the community, that is, throughout the entire extent of the union. This 
organ can be compared to the central legislative organ of a federal State. 
It is ordinarily a board composed of representatives of the member 
States; these representatives are appointed by their governments. The 
central organ normally votes its resolutions binding on the members of 
the union unanimously, each member State represented in the central 
organ having the same number of votes. Binding majority resolutions 
are not excluded, but they are the exception. The Assembly of the 
League of Nations is such an organ, for instance. 

The constitution of the confederacy ordinarily contains no provision 
in regard to the constitutions of the member States. Yet it is possible 
for the constitutional autonomy of the members even of a purely inter- 
national union to be restricted to a certain extent. For instance, the 
Covenant of the League of Nations requires that each member of the 
League must be a “fully self-governing” State. There would be nothing 
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to prevent the agreement comprising the constitution of a confederacy 
from obliging the member States to have democratic-republican constitu- 
tions. 


b. Centralization of Execution 
1. Federal State 

In the federal State it is not only the legislative competence that is 
divided between the federation and the component States, but also the 
judicial and the administrative competence. Besides federal courts, there 
are the courts of the component States; besides the administrative organs 
of the federation, there are those of the component States. The supreme 
federal court is competent not only for the settlement of certain conflicts 
and for the punishment of certain crimes of private individuals, but also 
for the decision of conflicts between the component States. At the head 
of the federal administration there is a federal government vested with 
executive power that can be employed not only in the form of execution 
of sanctions against individuals but also — as so-called federal execution 

— against the component States as such, whenever they, that is, their 
organs, violate the constitution of the federation, which is — as has been 
pointed out — at the same time the constitution of the whole federal 
State. 

At the head of the administration of each component State there is a 
government of that State. The form of the government — of the federa- 
tion or of the component States — can be monarchical or republican, 
and, in the latter case, corresponds more or less to democratic principles. 
The government may be an individual or a collegiate organ, that is to 
say, it may consist of a single individual or of several, and these may 

— but need not — constitute a board, passing its resolutions by ma- 
jority vote. The government, especially the head of a republican 
federal State, is chosen, either directly by the people or by the legislative 
organ. 


2. Confederacy of States 

The constitution of an international confederacy, a union or a league 
of States, can also set up a central court and central government. But 
the court is, normally, competent only for the settlement of conflicts 
between the member States; only exceptionally may private persons be 
admitted as plaintiffs and defendants. The central governing organ has 
the character of a board. If it is to be an organ different from the cen- 
tral legislative organ already mentioned, then not all the members can 
be represented on it, or not all in the same way. An example is the 
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Council of the League of Nations, upon which only the great powers are 
permanently represented, and for periods of time, a portion of the other 
member States. For the decisions of this organ, too, the rule of unanim- 
ity prevails. 

c. Distribution of Competence in a Federal State and a 
Confederacy of States 

Among the subject matters that in a federal State usually fall within 
the competence of the federation, are all foreign affairs, hence, specif- 
ically the conclusion of international treaties, declaration of war, con- 
clusion of peace, and control of the armed forces. This is to say that the 
army, navy and air force are organs of the federation, not organs of the 
component States which as such have nothing to do with international 
affairs. The armed forces usually are under the command of the head of 
the federal State. It may happen that the component States retain cer- 
tain jurisdiction concerning the armed forces. But this can only be 
very unimportant, as the armed forces are most closely connected with 
the foreign policy, and this appertains exclusively to the federation. Just 
in those fields where the so-called power of the State is most evident, a 
federal constitution leads to a very considerable restriction of the com- 
petence of the component States, or of their sovereignty as one usually 
calls their competence in this connection. 

The competence of an international confederacy is usually limited to 
the settlement ■ of disputes between the member States and defense 
against external aggression. The competence of the member States in the 
field of external politics and military affairs remains practically unrer 
stricted. There is no centralization of the executive power. The confed- 
eracy has no police, army, navy, or air force of its own. The member 
States remain in unrestricted possession of all their instruments of power, 
especially of their armed forces. If it becomes necessary to wage 
war against States outside the confederacy, the member States must 
place at the disposal of the central organ of the confederacy the neces- 
sary armed forces. If a military sanction is to be executed against a 
member State guilty of violating the constitution of the confederacy, 
this, too, is possible only with the armed forces of the other member 
States contributing to this end. As the State against which the sanction 
is directed has an army, navy, and air force of its own, the execution of 
the sanction means war within the community. And the violation of the 
constitution of the confederacy may consist in one member State’s re- 
sorting to war against another. All this is precluded in a federal State 
if the executive power is so centralized that the component States have 
no military armed forces at their disposal, which is usually the case. 
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d. Citizenship 

It is a characteristic element of a federal State that there is federal 
citizenship even if each component State also has its State citizenship. 
If this is so, then each individual is a citizen of a certain component 
State as well as a citizen of the federation; and stipulations must be 
provided to regulate the relations between the two institutions. In the 
international confederacy, there is no citizenship of the confederation. 
The individuals are citizens of the member States only. They belong 
legally to the international community only indirectly, through their 
States. 


e. Direct and Indirect Obligating and Authorizing 

The jurisdiction of the central organ of the federal State in other 
matters is not so important as in the field of foreign affairs, military mat- 
ters and State citizenship. Ordinarily, the federation has considerable 
rights in the economic field, too, especially in relation to monetary 
matters, and in the field of customs (in connection with foreign re- 
lations). Usually the federal State constitutes a single customs and 
currency unit. It is important, however, that the federation have the 
right to levy and collect taxes to cover the expenses of its activity in the 
field of legislation, the judiciary and the administration. By the tax laws 
and by the military laws of the federation, individuals are directly 
obligated to the performance of certain duties. In the confederacy of 
States, the member States have to contribute contingents of troops and 
fixed sums of money to the confederacy; and, hence, have on their own 
part first to enact the required laws by which the individuals are obli- 
gated to military service and to the payment of taxes. In the federal 
State, however, the requirements from individuals are the subject mat- 
ter of legal duties which are stipulated directly by the federal stat- 
utes. And the fact that the central norms, the federal laws, obligate 
and authorize Individuals directly, without any mediation of local norms, 
of laws of the component States, is a characteristic of the federal 
State. 

In this it is distinguished especially strikingly from the international 
confederacy of States. The central norms of the legal order constituting 
the confederation obligate and authorize directly only States; individ- 
uals are affected only indirectly by the medium of the legal orders of the 
States to which they belong. The mere indirect obligating and authoriz- 
ing of individuals is, as shall be shown later,* a typical element of the 
technique of international law. The very fact that the central norms 


* Cf. injra, pp. 341S. 
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of the legal order of a federal State set up direct obligation and authoriza- 
tion of individuals, proves that this order is a national, .not an inter- 
national, legal order. And in this connection, in consideration of the 
relation of the central to the local norms of the legal order of a federal 
State, it becomes apparent that the difference between direct and indirect 
obligating and authorizing of individuals can also be conceived of from 
the point of view of centralization and decentralization. It is obvious 
that it implies a certain decentralization, or a lesser degree of centraliza- 
tion, if central norms can obligate and authorize individuals only through 
the medium of local norms; and, vice versa, it implies a certain central- 
ization if the central norms have no need for this mediation of local norms 
to obligate and authorize individuals. In this respect, too, the federal 
State in comparison with a purely international confederacy of States, 
presents a higher degree of centralization, and is just on this account a 
State and not merely a union of States. 

This difference is also apparent in the fact that the member States of 
an international community, especially of a confederacy of States, can 
normally leave the community, withdrawing from the union, whereas for 
the component States of a federal State, no such possibility legally exists. 
The component States of a federal State normally are not subjects of 
international law. Only the federal State has international rights and 
duties. If it is considered to be an essential element of the State to be a 
subject of international law, the so-called component States of a federal 
State are not States in the real sense of the term, at least not States in 
the sense of international law. 

/. Internationalization and Centralization 

If the entire foreign policy is entrusted to the central organs of a 
federal State, especially if all international treaties are concluded by the 
competent organ of the federation, then it must be possible for the fed- 
eration to execute these treaties. As international treaties may relate to 
any conceivable subject matter, even to subject matters which are re- 
served for the legislation and execution of the component States, it must 
be possible for the federation to interfere in this competence of the com- 
ponent States. Hence, with extensive internationalization of the cul- 
tural or economic life, the competence of the component States must be 
correspondingly limited. This tendency toward centralization, the grad- 
ual transition of the federal State to a unitary State, is favored by other 
circumstances, also, that tend to State control of economic life, to the 
development of State capitalism. It is almost unavoidable that such cen- 
tralization in the economic field should lead to a political centralization 
and, hence, to a certain leveling of the cultural field as well, if the com- 
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ponent States that are united in a federal State represented originally 
different cultures. 

g. Transformation of a Unitary State into a Federal State or 
into a Confederacy of States 

Only if the essence of the federal State is conceived of as a particular 
degree and a specific form of decentralization is it possible to recognize 
a concrete positive constitution by its mere contents as a federal State. 
From this point of view, the mode of its creation becomes irrelevant: 
whether it has come into existence by an international treaty (establish- 
ing the federal constitution) between hitherto “sovereign” States, i.e.. 
States subordinated only to the international legal order; or by the legis- 
lative act of a unitary State transforming itself into a federal State by 
increasing the degree of its decentralization. In this way, the Austrian 
republic, a unitary State with autonomous provinces, was transformed 
in 1920 into a federal State by an amendment to the constitution. 

The same is true of the confederacy of States. Normally, a confed- 
eracy of States is established by an international treaty; but it is not ex- 
cluded that a State, especially a federal State, should be transformed by 
an act of its legislative organ modifying its constitution into a confed- 
eracy of States. That, e.g., is the way in which the British Empire be- 
came a mere union of States through the so-called Statute of Westmin- 
ster, 1931 (an Act of the British Parliament). 

It is a way of decentralization. If the new constitution presents such 
a degree of decentralization as is characteristic of a confederacy of 
States, the component States of the federal State become full States in 
the sense of international law. The federal State disappears. A devel- 
opment in the opposite direction is possible too. Several independent 
States may, by an international treaty, unite not only into a federal, 
but also into a unitary State if the constitution established by the 
treaty presents the appropriate degree of centralization. 

If the constitution of a federal or a unitary State is the content of an 
international treaty, it has the character of international law and, as 
constitution of a State, and that means as basis of a national legal order, 
at the same time that of national law. If the constitution of a federal 
State is transformed by a legislative act of this State into the constitu- 
tion of a confederacy of States, it assumes the character of interna- 
tional law although it is, as the content of a statute enacted by the 
organ of a State, at the same time national law. 
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E. The International Legal Community 

a. No Absolute Borderline between National and International Law 

The indubitable fact that States (mostly federal States) have been 
established by international treaty, and a confederacy of States by a 
legislative act, shows clearly that the traditional view according to 
which national (municipal) law cannot be created by international law, 
and international law cannot owe its origin to national law,* is incorrect. 
There is no absolute borderline between national and international law. 
Norms which have, with respect to their creation, the character of inter- 
national law, because established by an international treaty, may have, 
with respect to their contents, the character of national law because they 
establish a relatively centralized organization. And vice versa, norms 
which have, with respect to their creation, the character of national law, 
because enacted by the act of one State, may, with respect to their con- 
tents, have the character of international law because they constitute 
a relatively decentralized organization. 

b. National Law as a Relatively Centralized Legal Order 

The difference between national and international law is only a rela- 
tive one; it consists, in the first place, in the degree of centralization or 
decentralization. National law is a relatively centralized legal order. It 
is especially the centralization of the application of law, the institution 
of central judicial organs competent to establish the delict and to order 
and execute the sanction, which is characteristic of a legal order consti- 
tuting a State. By the centralization of the judiciary, the State can be 
distinguished from the pre-statal legal community. It is likewise the 
degree of centralization by which the State is distinguished from the 
inter- or super-statal legal community, constituted by the international 
legal order. International law, compared with national law, is a more de- 
centralized legal order. It presents the highest degree of decentralization 
occurring in positive law. 

c. The Decentralization of International Law 

In order to realize this, one has to consider all positive law, the inter- 
national legal order as well as all the national legal orders, as one uni- 
versal legal system. Within this system, the norms of so-called general 
international law are the central norms, valid for a territory comprising 
the territories of all actually existing States, and the territory where 
States can potentially exist. The legal orders of the States are local norms 

* Cf. W. W. Willoughby, Fundamental Concepts op Public Law 384. 
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of this system. While the territory of a State, the territorial sphere of 
validity of a national legal order, is limited by provisions of international 
law, the territorial sphere of validity of the international legal order itself 
is legally not limited. International law is valid wherever its norms must 
be applied. 

This, however, is no absolute difference between international and na- 
tional law. It is only the actually valid legal orders which have such a 
limited territorial sphere of validity. It is not a priori excluded that the 
evolution of international law will lead to the establishment of a world 
State. This means, that the actually valid international legal order would 
be transformed by way of centralization into a national legal order whose 
territorial sphere of validity would coincide with that of actually valid 
international law. 


I . Static Decentralization 

The high degree of decentralization of international law, or the inter- 
national legal community called the “Family of States,” manifests itself, 
in the first place, by the fact that the central norms of this legal order, 
the norms of so-called general international law, are far surpassed, in 
number and importance, by the local norms, the norms of the national 
legal orders. They are partial legal orders within the universal legal 
order; and the legal communities constituted by these partial legal or- 
ders, the States, are partial legal communities within the universal legal 
community. Within this universal legal order, general international law, 
too, forms only a partial legal order which, together with the national 
legal orders, forms the universal legal order. 

The national legal orders, however, are not the only local norms of the 
universal order. Local norms are also the norms of so-called particular 
International law, which as a rule is created by international treaties. 
The territorial spheres of these norms usually comprise the territories 
of the States that concluded the treaty to which the norms owe their 
existence. The norms of general international law are Inferior in num- 
ber and importance also to these norms of particular international law. 
Thus, within the universal legal order, the local norms clearly outweigh 
the central ones. The universal legal order strikingly shows the high 
degree of its decentralization if compared with the type of legal orders to 
which it is most closely related; a federal State or a confederacy of 
States. 

Another aspect of the decentralization of international law is that its 
norms, as a rule, obligate and authorize only juristic persons, namely 
States, which means that international law, as we shall see later, regulates 
the heavier of individuals only indirectly, through the medium of the 
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national legal orders. The fact that indirect obligating and authorizing 
has a decentralizing effect has already been pointed out in the chapter 
dealing with the difference between federal States and confederacies of 
States.* 


2. Dynamic Decentralization 

The dynamic decentralization of the universal legal order is still 
greater than its static. General international law does not establish any 
special organs working according to the principle of the division of labor. 
As far as general international law goes, both the creation and the appli- 
cation of law is entirely up to the subjects of international law, the 
States. Custom and treaty — both decentralized methods of creating law 
— are the only sources of law known by general international law. It is 
especially worthy of note that the application of law, too, is completely 
decentralized. General international law leaves it to the parties to a con- 
troversy to ascertain whether one of them is responsible for a delict, as 
the other claims, and to decide upon, and execute, the sanction. General 
international law is, in this respect, too, a primitive law. It has the tech- 
nique of self-help. It is the State, violated in its right, which is author- 
ized to react against the violator by resorting to war or reprisals. These 
are the specific sanctions provided by general international law. 

3. Relative Centralization by Particular International Law 

A higher degree of centralization can be achieved by particular inter- 
national law. Courts, administrative organs, and even legislative organs 
can be established by international treaties. Such treaties constitute 
international communities the centralization of which far surpasses that 
of the international community constituted by general international law. 
Such a relatively centralized international community is the confederacy 
of States. If the centralization goes still further, the community becomes 
a federal State or even a unitary State, and the legal order created by 
international treaty assumes the character of national law. 

Such then is the structure of the assumed universal legal community. 
But is there really such a universal legal community? Is it admissible 
to interpret the actually existing international order in such a way? Is 
if possible to conceive of positive international law together with the 
positive law of the different States as one universal legal order? That is 
the question with which the last part of this treatise has to deal. 


* Cf. supra, p. 323. 
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VI. NATIONAL AND INTERNATIONAL LAW 
A. The Legal Chahacter of International Law 
a. Delict and Sanction in International Law 

Before considering whether the international legal order and the vari- 
ous national legal orders are all part of one legal system, we must first 
answer the question whether the norms designated as “international 
law” are really “law” in the same sense as national law, that is to say, 
law in the sense of the definition established in the first part of this 
treatise. Scientifically stated, this is the question whether so-called in- 
ternational law can be described in terms of “rules of law.” 

A rule of law, as stated in the first part of this book,* is a hypothetical 
judgment making a coercive act, forcible interference in the sphere of 
interests of a subject, the consequence of a certain act of the same or 
another subject. The coercive act which the rule of law provides as the 
consequence is the sanction; the conduct of the subject set forth as the 
condition is characterized as “illegal,” it is the delict. The sanction is 
interpreted as a reaction of the legal community against the delict. The 
delict is undesirable behavior, especially forcible interference in the 
sphere of interests of another subject, a coercive act. The coercive act is 
therefore either a delict, a condition of the sanction, and hence forbidden, 
or a sanction, the consequence of a delict, and hence permitted. This 
alternative is an essential characteristic of the coercive order called law. 

International law is law in this sense if the coercive act of a State, the 
forcible interference of a State in the sphere of interests of another, is 
permitted only as a reaction against a delict, and the employment of 
force to any other end is forbidden, if the coercive act undertaken as a 
reaction against a delict can be interpreted as a reaction of the interna- 
tional legal community. If it is possible to describe the material which 
presents itself as international law in such a way that the employment 
of force directed by one State against another can be interpreted only 
as either delict or sanction, then international law is law in the same 
sense as national law. 

In speaking of international law, reference is made only to general 
international law, not to particular international law. The problem must 
therefore be formulated as follows: First, is there according t o ge neral 
international law such a thing as a delict, conduct of a State_usually 
characterized as illegal? Second, is there according to general interna- 
tional law such a thing as a sanction, a coercive act provided as the con- 

♦ Cf. supra, pp. 4sff. 
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sequence of a delict and directed against a State which conducts itself 
illegally; a deprivation of possessions by the employment of force, if 
n^essary; a forcible interference in the normally protected sphere of 
interests of the State responsible for the delict? From what has been 
said in the first part, it follows that, juristically, specific conduct of a 
State can be considered a delict only if international law attaches to this 
conduct a sanction. 

It is a commonly accepted view that there exists in international law 
such a thing as a delict, that is, conduct of a State which is considered 
illegal, contrary to international law, and, therefore, a violation of inter- 
national law. This follows from the fact that international law is re- 
garded as a system of norms which prescribe a certain conduct for States, 
i.e., establish this conduct as a pattern which ought to be followed. If 
a State without a specific reason recognized by international law invades 
territory which, according to international law, belongs to another State, 
or if a State fails to observe a treaty concluded with another State ac- 
cording to international law, its conduct is considered contrary to the 
order in the same sense as is the conduct of an individual who tells a lie, 
from the standpoint of morality. In this sense, there is without doubt a 
delict in international law. But is there in international law such a thing 
as a delict in the specifically juristic sense, that is, is there also a sanc- 
tion prescribed by international law, a sanction directed against the State 
responsible for the delict? 

By “sanction” in international law many theorists mean the obligation 
to repair the wrong, especially the illegally caused damage. That is, so 
to speak, a substitute obligation, a duty which arises when a State has 
failed to fulfill its main or original obligation. The duty to make a 
reparation replaces the obligation violated.* It is, however, doubtful 
whether the obligation to make reparation is provided by general inter- 
national law as an automatic consequence of the delict, or is only the 
result of a treaty concluded between the State affected by the delict arid 
the State responsible for it. The author inclines to the latter view.f But 
even if the obligation to make reparation is provided by general interna- 
tional law as an automatic consequence of the delict, this substitute obli- 
gation cannot be considered a sanction. Only the consequence of not 
fulfilling this substitute obligation, the last consequence stated by the 
rule of law, constitutes a true sanction. The specific sanction of a 
legal order can only be a coercive act, a coercive act provided by the 
legal order for the case where an obligation is violated, and, if a substitute 
obligation is also established, for the case where this substitute obligation 

* Cf. supra, pp. isSff. 

t Cf. infra, pp. 357!. 
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is also violated. Are there coercive acts provided by general international 
law as the consequence of international delicts ; are there forcible inter- 
ferences in the normally protected spheres of interests of the States re- 
sponsible for the delict? These are the questions. 

b. Reprisals and War 

If all the material known under the name of international law he in- 
vestigated, there appear two different kinds of forcible interference in 
the sphere of interests of a State, normally protected by international law. 
The distinction rests upon the degree of interference; whether this inter- 
ference is in principle limited or unlimited; whether the action under- 
taken against a State is aimed solely at the violation of certain interests 
of this State, or is directed toward its complete submission or total anni- 
hilation. 

As to the characterization of limited interference in the sphere of 
interests of one State by another, a generally accepted opinion prevails: 
Such an interference is considered either as a delict, in the sense of in- 
ternational law, or as a reprisal. It is permitted as a reprisal, however,' 
only insofar as it takes place as a reaction against a delict. The idea 
that a reprisal, a limited interference in the normally protected sphere of 
interests of another State, is only admissible as a reaction against a wrong 
committed by this State, has been universally accepted and forms an 
undisputed part of positive international law. It is no" essential that in- 
terference in the sphere of interests of a State, undertaken as a reprisal, 
be accompanied by the use of force, but the use of force in a resort to 
reprisal is permissible, especially if resistance makes it necessary. Sim- 
ilarly, the sanctions of national law, punishment and civil sanction, are 
executed by force only in the case of resistance.* 

There is nothing to prevent our calling a reprisal a sanction of inter- 
national law. Whether this is true also as to unlimited interference in 
the sphere of interests of another State remains to be seen. Such an inter- 
ference is usually called war because it is an action executed by armed 
forces, the army, the navy, the air force. Our problem leads, therefore, 
to the question: what is the meaning of war according to international 
law? Is it possible to interpret war, like the limited interference in the 
sphere of interests of another State, as either a delict or a reaction against 
a delict, a sanction? In other words, is it possible to say that according 
to international law war is permitted only as a sanction, and any war 
which does not have the character of a sanction is forbidden by interna- 
tional law, is a delict? 

* Cf. supra, pp. i8f. 
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c. The Two Interpretations oj War 

Two diametrically opposed views exist as to the interpretation of war. 
According to one opinion, war is neither a delict nor a sanction. Any 
State that is not expressly bound by special treaty to refrain from war- 
ring upon another State, or is bound to resort to war only under rprtgin 
definite conditions, may proceed to war against any other State on any 
ground without violating international law. According to this opinion, 
therefore, war can never constitute a delict. For the behavior of a State 
which is called war is not forbidden by general international lawj hence, 
to this extent, it is permitted. But war cannot constitute a sanrtinn 
either. For according to this opinion there is in international law no 
special provision which authorizes the State to resort to war. War is not 
set up by general international law as a sanction against illegal conduct 
of a State. 

The opposite opinion, however, holds that according to general inter- 
national law war is forbidden in principle. It is permitted only as a reac- 
tion against an illegal act, a delict, and only when directed against the 
State responsible for this delict. As with reprisals, war has to be a sanc- 
tion if it is not to be characterized as a delict. This is the theory of 
helium justum. 

It would be naive to ask which of these two opinions is the correct one. 
For each is sponsored by outstanding authorities and defended with 
weighty arguments. This fact in itself makes any clear decision, any 
definite choice between the two theories extremely difficult. 

By what arguments can the thesis be attacked or defended that ac- 
cording to general international law no war is permissible save as a reac- 
tion against a wrong suffered, against a delict? The mere statement of 
the problem in this form suggests that the position of those who repre- 
sent the theory of helium justum is more difficult to maintain; for the 
burden of proof is theirs, while the opposite view limits itself to a denial 
of this thesis, and, as is well known, negantis major potestas. 

d. The Doctrine oj Bellum Justum 
I. International Public Opinion 

If it be asked how it is possible to prove the thesis of the helium justum 
theory, that general international law forbids war in principle, the first 
difficulty is encountered. According to strict juristic thinking, an act is 
prohibited within a certain legal system when a specific sanction is at- 
tached to this act. The only possible reaction that can be provided by 
general international law against an unpermitted war is war itself, a 
kind of “counter war” against the State which resorted to war in dis- 
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rtgard of international law. No other sanction is possible according to 
the present technical condition of general international law. But this im- 
p’.ies that war. or, to be more exact, counter war, must be presupposed 
as a sanction, in order to interpret war as a delict. Such a view, how- 
ever. obviously begs the question, and is, therefore, logically inadmissible 
as proof of the thesis of the beUum justum theory. 

There is, however, another way to go about this; by examining the 
historical manifestations of the will of the States, diplomatic documents, 
especially declarations of war and treaties between States; all these show 
quite clearlt' that the different States, i.e.. the statesmen representing 
them, consider war as an illegal act, in principle forbidden by general 
international lavr, permitted only as a reaction against a wrong suffered. 
That proves the existence of a legal conviction that corresponds to the 
thesis of the bellum justum theory. This concoction manifests itself in 
the fact that the governments of States resorting to war always try to 
justify this to their own people as well as to the world at large. 
There is hardly an instance on record in which a State has not tried to 
proclaim its own cause just and righteous. If such proclamations do not 
appear in the official declaration of war, they can be found in other 
documents, or perhaps in the State-controlled press. Never yet has a 
government declared that it was resorting to war only because it felt at 
liberty to do so, or because such a step seemed advantageous. An ex- 
amination of the various justifications for resorting to war reveals that 
it is usually contended that the other State has done wrong, or is on the 
verge of doing so, by committing an unwarranted act of aggression, or at 
least is preparing such an act, or has the intention of so doing. There 
can be little doubt that, on the whole, national public opinion, like inter- 
national public opinion, disapproves of war and permits it only excep- 
tionally as a means of realizing a good and just cause. The most radical 
exponents of war, the most extreme philosophers of imperialism, in their 
attempts to glorify war and to vilify pacifism, justify war only as a means 
to a good end. 

2 . The Idea of Bellum Justum in Positive International Law 

It is generally admitted that intervention is, as a rule, forbidden by 
international law. Intervention is the dictatorial interference by a State 
in the affairs of another State. Dictatorial interference means interfer- 
ence implying the use or threat of force. The duty of non-intervention 
in the external and internal affairs of another State is considered to be 
the consequence of the fact that international law protects the internal 
and external independence of the States. This principle is incompatible 
with the doctrine that the State, by virtue of its sovereignty, can resort 
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to war for any reason against any other State, without violating general 
international law. War is an unlimited interference in the affairs of 
another State implying the use of force; it is an intervention which 
possibly leads to the complete destruction of another State’s external and 
internal independence. The generally accepted principle of non-interven- 
tion presupposes the bellum justum doctrine. An analysis of the circum- 
stances under which — according to the traditional opinion * — a State; 
exceptionally, has the right of intervention shows that dictatorial inter- 
ference in the affairs of another State is allowed only as a reaction against 
a violation of international law on the part of the State against which 
the intervention takes place. The violation may consist in the fact that 
this State does not comply with a treaty restricting its external or internal 
independence, such as intervention on the basis of a treaty of protec- 
torate, or on the basis of a treaty guaranteeing the form of government 
of another State, or intervention in a State’s external affair which, by an 
international treaty, is at the same time an affair of the intervening 
State. The violation may consist in noncompliance with a rule of gen- 
eral international law, such as the principle of the freedom of the open 
sea, or the rule obliging the State to treat foreigners in a certain way. 
Some writers maintain that intervention is not illegal if performed in the 
interest of self-preservation; but self-preservation is only a moral-polit- 
ical excuse for a violation of international law, not a right of the State. 
Some writers maintain also that intervention in the interest of the bal- 
ance of power is admissible. But this, too, is a political rather than a 
legal principle. Intervention is legally allowed only if exercised as a reac- 
tion against a violation of international law; a rule which confirms the 
bellum justum doctrine. 

It is easy to prove that the theory of bellum justum forms the basis of 
a number of highly important documents in positive international law, 
namely, the Peace Treaty of Versailles, the Covenant of the League of 
Nations, and the Kellogg Pact. 

Article 231 of the Treaty of Versailles which establishes the war guilt 
of Germany justifies the reparation imposed on Germany by maintain- 
ing that she and her allies are responsible for an act of aggression. This 
means that Article 231 characterizes this aggression as an illegal act, as 
a delict, which would have been impossible if the authors of the Peace 
Treaty had shared the opinion that every State had a right to resort to 
war for any reason against any other State. If the aggression which 
Germany was forced to admit had not been considered “illegal,” then it 
could not have been relied on to justify Germany’s obligation to make 
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reparation for the loss and damage caused by the aggression. The Treaty 
of Versailles did not impose upon Germany a “war-indemnity” but the 
duty to make “reparation” for illegally caused damages. The aggression 
of Germany and her allies was considered illegal because the war to 
which they resorted in 1914 was considered to have been a war “im- 
posed” upon the Allied and Associated Governments. This can mean 
only that Germany and her allies resorted to w’ar without sufficient 
reason, that is, without having been wronged by the Allied and Asso- 
ciated Powers, or by any one of them. Only on the basis of the bellum 
justum doctrine is the idea of “war guilt” possible. 

Article 15, paragraph 6, of the Covenant of the League of Nations 
permits members of the League, under certain conditions, to proceed to 
war against other League members, but only “for the maintenance of 
right and justice.” Only a just war is permitted. 

The Kellogg Pact forbids war, but only as an instrument of national 
policy. This is a very important qualification of the prohibition. A rea- 
sonable interpretation of the Kellogg Pact, one not attempting to make 
of it a useless and futile instrument, is that war is not forbidden as a 
means of international policy, especially not as a reaction against a vio- 
lation of international law, as an instrument for the maintenance and 
realization of international law. This is exactly the idea of the bellum 
justum theory. Since, however, the Peace Treaty of Versailles, the Cove- 
nant of the League of Nations and the Kellogg Pact are instances of 
particular international law valid only for the contracting parties, these 
statements dealing with the “illegality” of war may be considered merely 
indications of the actual existence of a commonly accepted international 
legal conviction. 

3. The Idea of Belhim Justum in Primitive Society 

The legal conviction just mentioned is by no means an achievement of 
modern civilization. It is to be found under the most primitive condi- 
tions. It is unequivocally expressed even in the relationship of wild 
tribes. Normally, war between primitive tribes or groups is essentially 
a vendetta, an act of revenge; as such it is a reaction against a violation 
of certain interests, a reaction against what is considered a wrong. The 
vendetta is probably the original form of socially organized reaction 
against a suffered wrong, the first socially organized sanction. If law is 
the social organization of sanction, the original form of law must have 
been inter-tribal law, and, as such, a kind of international law. 

The original inter-tribal law is, in its very essence, the principle of 
“just war.” The well known ethnologist A. R. Radcliffe-Brown describes 
the wars between the very primitive Australians as follows: “The wag- 
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ing of war is in some communities, as among the Australian hordes, nor- 
mally an act of retaliation, carried out by one group against another that 
is held responsible for an injury suffered, and the procedure is regulated 
by a recognized body of customs which is equivalent to the international 
law of modern nations.” * In general, this is typical of all wars among 
primitive peoples. If international law is a primitive law, then it is quite 
natural that the principle of bellutn justum should have been observed 
in this legal order. 

4. The Bellutn Justum Theory in Antiquity, the Middle Ages, 
and Modern Times 

It is therefore hardly surprising that one should encounter the idea of 
just war in the inter-State law of the ancient Greeks. In his book on the 
international law of the early Greeks and Romans, Coleman Phillipson 
has this to say: “No war was undertaken without the belligerents’ alleg- 
ing a definite cause considered by them as a valid and sufficient justifica- 
tion therefor.” f Even Roman imperialism believed it could not get 
along without an ideology by which its wars could be justified as legal 
actions. The law of war was closely connected with the so-called jus 
fetiale. Only such wars were considered “just wars” as were undertaken 
in observance of the rules of the jus jetiale. These rules had, it is true, 
essentially only a formal character; but Cicero, who may be regarded 
as the representative legal philosopher of ancient Rome, and who on this 
point, too, probably only expresses the generally prevailing public opin- 
ion, states that only such wars could be considered legal actions as were 
undertaken either for reasons of defense or for reasons of vengeance; 
Ilia injusta bella sunt quae sunt sine causa suscepta, nam extra ulciscendi 
aut propulsandorum hostium causam bellum geri justum nullum potest. 
(“Wars undertaken without reasons are unjust wars. For except for the 
purpose of avenging or repulsing an enemy, no just war can be waged.”) J 
Saint Augustine and Isidore de Sevilla are influenced in their theory of 
“just war” by Cicero.§ From the writings of these Christian authors the 
theory of “just war” is taken over by the Decretum Gratiani, to be ulti- 
mately incorporated in the Summa Theologica of St. Thomas Aquinas. 
It became the dominating doctrine of the Middle Ages, only to be ab- 
sorbed by the natural-law theories of the sixteenth, seventeenth, and 
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eighteenth centuries. Grotius in particular expounds the view that ac- 
cording to natural law every war must have a just cause, and that, in the 
last analysis, this “just cause” can only be a wrong suffered. This idea, 
which remains predominant until the end of the eighteenth century, dis- 
appeared almost entirely from the theories of positive international law 
during the nineteenth century, although it still formed the basis of public 
opinion and of political ideologies of the different governments. Only 
after the close of the first World War was this doctrine of “just war” 
again taken up by certain authors.* 

e. Arguments against the Bellum Justum Theory 

The different arguments against the theory that according to general 
international law war is in principle forbidden, being permissible only 
as a reaction against a violation of international law, are of varying im- 
portance. Certainly the weakest of them, current during the nineteenth 
century, is that which was most frequently and most successfully relied 
upon during that period, namely, that it would be inconsistent with the 
sovereignty of a State to limit its right to resort to war. According to 
thi.s. view, it is especially in war that the sovereignty of a State manifests 
itself, and sovereignty is the true essence of the State. 

Undoubtedly, any norm which forbids a State to resor* ’.o war against 
another State save as a reaction against a wrong suffer- d by it is con- 
trary to the idea of the sovereignty of the State. This argument is di- 
rected not so much against the theory of bellum justum, however, as 
against international law in general, against every normative legal order- 
ing of the conduct of States. For any legal order obligating States to be- 
have in a certain manner can be conceived only as an authority above 
the State, and is, therefore, incompatible with the idea of their sover- 
eignty. For to attribute sovereignty to a State means that it is itself the 
highest authority, above and beyond which there can be no higher au- 
thority regulating and determining its conduct. This particular argument 
does not really constitute a conception of international law opposed to 
the theory of “just war.” It does not afford a different answer to the 
question of the content of positive international law. It rather denies 
international law in toto as a legal order obligating and authorizing 
States. Any discussion of the legal importance of war, however, presup- 
poses the existence of a legal order obligating and authorizing States. 

A more serious argument is that everything which can be said in favor 
of the bellum justum theory proves only that war is morally forbidden. 
It does not prove that international law forbids war in principle, 

* Cf. Leo Strisower, Der Krieg unii das VOlkebrecht (igig)- 
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and that it permits it only as a reaction against a wrong suffered. To 
this it might be replied that should it be possible to prove that States, or 
the individuals representing them, actually base their reciprocal be- 
havior on the idea that any war which is not a reaction against a wrong 
itself constitutes a wrong, that only a war waged to right a wrong 
is a justifiable war, there would seem to be no good reason why this In'nH 
of war should not be regarded as a sanction. And if this is so, the judg- 
ment regarding the nature of war is definitely a “juristic judgment.” 
Under these circumstances, it is possible to describe the phenomenon 
“war” in its relation to other phenomena in the form of a legal rule, 
using the term in a purely descriptive sense. Thus any war that is not 
merely a sanction can be characterized legally as a “delict.” 

Particularly serious is the objection that war of one State against an- 
other could never be set up as a sanction because for technical reasons 
no war can function as a sanction. War never guarantees that the wrong- 
doer alone will be hit by the evil which a sanction is supposed to mete 
out. In war not he who is in the “right” is victorious, but he who is the 
strongest. For this reason, war cannot be a reaction against a wrong, 
if the party which suffered this wrong is the weaker of the two. There 
can be no question of a sanction unless there exists an organization 
to carry out the act of coercion with powers so superior to the power of 
the wrongdoer that no serious resistance is possible. 

The weightiest objection to the theory of just war, however, is the 
one which claims that according to general international law war cannot 
be interpreted either as a sanction or as a delict. Who is to decide 
the disputed issue as to whether one State actually has violated a right 
of another State? General international law has no tribunal to decide 
this question. It can only be decided, therefore, through mutual agree- 
ment between the parties. But this would be the exception, inasmuch as 
a State would hardly admit having violated the rights of another State. 
If no agreement can be reached between the parties to the conflict, the 
questions of whether or not international law has actually been violated 
and who is responsible for the violation cannot be uniformly decided, 
and certainly not — as is now and then believed — by the science of 
law. Not the science of law, not jurists, but only and exclusively the 
governments of the States in conflict are authorized to decide this ques- 
tion; and they may decide the question in different ways. If there is no 
uniform answer to the question whether in a given case there has or has 
not been a delict, then there is no uniform answer to the question whether 
the war waged as a reaction is or is not actually a “just war”; whether 
the character of this war is that of a sanction or of a delict. Thus the 
distinction between war as a sanction and war as a delict would become 



338 NATIONAL AND INTERNATIONAL LAW 

highly problematic. Moreover, there would seem to be no difference be- 
tween the theory which holds that the State has a right to resort to war 
whenever and against whomever it pleases, and the theory according to 
which war is permitted only as a reaction against a delict, any other war 
being itself a delict, but which has to admit that within general inter- 
national law it is almost impossible to apply these principles satisfac- 
torily in any concrete instance. 

/. The Primitive Legal Order 

The attempt to meet all these objections is by no means intended to 
veil the theoretical difficulties of the enterprise. The objections raised 
against the theory of “just war” (and therefore against the legal char- 
acter of international law in general) are grounded primarily in the tech- 
nical insufficiency of general international law. 

In its technical aspects, general international law is a primitive law, as 
is evidenced among other ways by its complete lack of a particular organ 
charged with the application of legal norms to a concrete instance. In 
primitive law,* the individual whose legally protected interests have been 
violated is himself authorized by the legal order to proceed against the 
wrongdoer with all the coercive means provided by the legal order. This 
is called self-help. Every individual takes the law into his own hands. 
Blood revenge is the most characteristic form of this primitive legal tech- 
nique. Neither the establishment of the delict nor the execution of the 
sanction is conferred upon an authority distinct from the parties involved 
or interested. In both these aspects the legal order is entirely decentral- 
ized. There is neither a court nor a centralized executive power. The 
relatives of the murdered person, the bereaved, must themselves decide 
whether an avenging action should be undertaken, and if so, against 
whom they should proceed. 

Nevertheless, in a primitive community the man avenging the murder 
of his father upon one whom he considers to be the murderer is himself 
regarded not as a murderer but as an organ of the community. For by 
this very act he executes a legal duty, a norm of the social order con- 
stituting the community. It is this norm which empowers him, and him 
only, under certain circumstances, and under these circumstances only, 
to kill the suspected murderer. This same man would not be acting as an 
organ or instrument of his community but merely as a murderer himself 
should this same action on his part be prompted by circumstances other 
than those provided by the legal order of his community, should he not 
be acting merely as an avenger. The distinction between murder, as a 
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delict, and homicide, as a fulfillment of a duty to avenge, is of the 
greatest importance for primitive society. It means that killing is only 
permitted if the killer acts as an organ of his community, if his action is 
undertaken in execution of the legal order. The coercive act is reserved 
to the community, and is, in consequence, a monopoly of this community. 
The decentralization of the application of the law does not prevent the 
coercive act as such from being strictly monopolized. This is the way 
such events are Interpreted in primitive society; and this interpretation 
is one of the most important ideological foundations of primitive society, 
although it may well be doubted in a concrete instance whether the 
killing constitutes merely an avenging, a sanction, or should itself be re- 
garded as a delict, and despite the fact that blood revenge is hardly a 
suitable means for protecting the weak against the strong. 

A social order which has not progressed beyond the principle of self- 
help may produce a state of affairs leaving much to be desired. Never- 
theless it is possible to consider this state a legal state, and this decen- 
tralized order a legal order. For this order can be interpreted as an order 
according to which the coercive act is a monopoly of the community, 
and it is permissible to Interpret the primitive social order in this way 
because the individuals subjected to this order themselves interpret it in 
this way. History teaches that evolution everywhere proceeds from blood 
revenge toward the institution of courts and the development of a cen- 
tralized executive power, that is, toward steadily increasing centralization 
of the coercive social order. We are entirely justified in calling the still 
decentralized coercive social order of primitive society “law,” in spite 
of its rather crude techniques such as self-help: for this decentralized 
order constitutes the first step in an evolution which ultimately leads to 
the law of the State, to a centralized coercive order. As the embryo in 
the mother’s womb is from the beginning a human being, so the decen- 
tralized coercive order of primitive self-help is already law, law in statu 
nascendi. 

g. International Law as Primitive Law 

From what has been said so far it may be inferred that general inter- 
national law, characterized by the legal technique of self-help, can be 
interpreted in the same manner as a primitive legal order characterized 
by the institution of blood revenge {vendetta). This primitive law can 
be understood only if we distinguish — as does primitive man — be^een 
killing as a delict, and killing as a sanction. In order to understand intCT- 
national law, a differentiation must also be made between war ^ a delict 
and war as a sanction, despite the fact that the practical application of 
this distinction in a concrete case may be difficult, in some cases even 
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impossible, and although war — like vendetta — is technically insuffi- 
cient as a sanction. 

Everything that has been said against interpreting war as a sanction 
can also be said against reprisals. Yet the opponents of the theory of 
“just war,” which recognizes war only as a sanction, do not find it neces- 
sary to use their arguments against interpreting reprisals as sanctions. 

Should we, however, contrary to the theory of “just war,” refuse to 
regard war as in principle forbidden and permitted only as a reaction 
against a delict, we would no longer be in a position to conceive of gen- 
eral international law as an order turning the employment of force into 
a monopoly of the community. Under these circumstances, general in- 
ternational law could no longer be considered as a legal order. If the 
unlimited interference in the sphere of another’s interests called “war” 
is not in principle forbidden by international law, and if any State is at 
liberty to resort to war against any other State, then international law 
fails to protect the sphere of interests of the State subjected to its order; 
the States have no protected sphere of interests at all, and the condition 
of affairs created by so-called international law cannot be a legal state. 

Whether or not international law can be considered as true law de- 
pends upon whether it is possible to interpret international law in the 
sense of the theory of bellum justum, whether, in other words, it is possi- 
ble to assume that, according to general international law, war is in prin- 
ciple forbidden, being permitted only as a sanction, i.e., as a reaction 
against a delict. 

The opponents of the theory of the just war, or at least the majority 
of them, do not intend to question the legal character of international 
law. On the contrary, they insist upon calling international law true 
law. For this very reason, they do not deny that a reprisal, that is, a 
limited interference in the sphere of interests of a State, is permitted only 
as a reaction against a wrong, as a sanction. This is in truth an interpre- 
tation of international law which entails results that are more than para- 
doxical. No State would be entitled to a limited interference in the sphere 
of interests of another State, but every State would be fully justified in 
committing an unlimited interference in such a sphere. According to 
this interpretation, a State violates international law if it causes limited 
damage to another State, and in this case its enemy is authorized to re- 
act against it with reprisals. But the State does not violate international 
law, and does not render itself liable to a sanction, if its interference in 
the sphere of interests of the other State is adequate to afflict the whole 
population and the whole country of its enemy with death and destruc- 
tion. This is similar to a social order according to which petty thievery 
is punished while armed robbery goes free. 
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Such an order is logically not impossible, but it is politically very im- 
probable that a positive social order, especially international law, should 
have such a content, even if the intention of the order to reserve the em- 
ployment of force to the community, to establish a monopoly of force 
in the community, be imperfectly realized. 

The technical inadequacies of general international law do indeed to 
a certain extent justify the interpretation of the opponents of the bellum 
jtistum theory. But whoever attempts this interpretation must be con- 
sistent; he must not regard international law as true law. The opposite 
interpretation, however — that based on the bellum justum theory — is 
also possible, as has been shown. The situation is characterized by the 
possibility of a double interpretation. It is one of the peculiarities of 
the material which forms the object of the social sciences to be sometimes 
liable to a double interpretation. Hence, objective science is not able to 
decide for or against one or the other. It is not a scientific but a political 
decision which gives preference to the bellum justum theory. This prefer- 
ence is justified by the fact that only this interpretation conceives of the 
international order as law, although admittedly primitive law, the first 
step in an evolution which within the national community, the State, has 
led to a system of norms which is generally accepted as law. There can 
be little doubt that the international law of the present contains all the 
potentialities of such an evolution; it has even shown a definite tendency 
in this direction. Only if such an evolution could be recognized as in- 
evitable would it be scientifically justified to declare the bellum justum 
theory the only correct interpretation of international law. Such a sup- 
position, however, reflects political wishes rather than scientific think- 
ing. From a strictly scientific point of view a diametrically opposite 
evolution of international relations is not absolutely excluded. That war 
is in principle a delict and is permitted only as a sanction is a possible 
interpretation of international relations, but not the only one. 

Having shown that so-called international law can be regarded as 
“law” in the same sense as national law, we shall now turn to an exam- 
ination of the relationship between the international legal order and the 
various national legal orders. 

B. Inteknational Law and State 

- a. The Subjects of International Law: Indirect Obligating and 
Authorizing of Individuals by International Law 

The relation between international and national law is by traditional 
doctrine considered under the aspect of the relation between international 
law and State. We have already seen that the State bears an intrinsic 
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relation to international law: all the “elements” of the State are deter- 
mined by international law. The same relationship is now approached 
from the side of international law. We shall see that international law 
presupposes the national legal orders just as they presuppose interna- 
tional law. International law regulates the mutual behavior of States; 
but this does not mean that international law imposes duties and confers 
rights only upon States, not upon individuals. The traditional opinion 
that subjects of international law are only States, not individuals, that 
international law is by its very nature incapable of obligating and author- 
izing individuals, is erroneous. 

All law is regulation of human behavior. The only social reality to 
which legal norms can refer are the relations between human beings. 
Hence, a legal obligation as well as a legal right cannot have for its con- 
tents anything but the behavior of human individuals. If, then, inter- 
national law should not obligate and authorize individuals, the obliga- 
tions and rights stipulated by international law would have no contents 
at all and international law would not obligate or authorize anybody to 
do anything. 

The present problem is similar to a problem discussed in the first part 
of this treatise:* the question how the national legal order can impose 
duties and confer rights upon juristic persons. The State, as a subject of 
international law, is in fact simply a juristic person. The State, as an act- 
ing person, is manifested solely in actions of human beings considered as 
its organs. That a person acts as an organ of the State signifies that his 
action is imputed to the personified unity of the national legal order. 
Thus when international law obligates and authorizes States this does 
not mean that it does not obligate and authorize human individuals; it 
means that international law obligates and authorizes those human in- 
dividuals who are State organs. But international law regulates the 
behavior of these individuals indirectly, through the medium of the 
national legal order. This is, indeed, a technical particularity of interna- 
tional law. It is evidently this particularity which the traditional theory 
has in mind, but interprets incorrectly, when it states that only States, 
not individuals, are subjects of international law. When international law 
imposes upon a State the obligation to behave in a certain way vis-a-vis 
another State, and thus confers a right on the latter to claim the fulfill- 
ment of the former’s obligation, it is determined only what ought to be 
done in the name of one State and what may be done in the name of the 
other; but it is not determined who, that is to say, which individual as 
organ of the State, has to fulfill the obligation stipulated by international 
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law, and who, that is to say, which individual as organ of the State, has 
to exercise the right stipulated by international law. The determination 
of the individuals whose behavior forms the contents of Internationa? 
obligations and rights is left to the legal order of the States nhligatpd 
and authorized by international law. This is the way in which interna- 
tional law obligates and authorizes individuals indirectly. 

b. The Norms of International Law Incomplete Norms 

In the first part of this treatise, it has been shown that the hiiman 
behavior regulated by a legal norm consists of two elements: the matprial 
element, i.e., what has to be done or forborne, and the personal element, 
i.e., he by whom it has to be done or forborne. A norm is complete only 
if it determines both elements. The norms of international law usually 
determine only the material element, and are, in this sense, incompl^e. 
They await supplementation by the norms of national law. 

The following example may illustrate the above statement. There is a 
time-honored rule of common international law to the effect that war 
must not be begun without a previous formal declaration of war. The 
Third Hague Convention of 1907 codified this rule in the stipulation 
(Article I) that hostilities “must not commence without a previous and 
unequivocal warning, which shall take the form either of a declaration 
of war giving reasons, or of an ultimatum with a conditional declaration 
of war.” 

This norm states only that a declaration of war has to be delivered, 
not by whom — that is to say, by which individual as organ of the State 
— it has to be done. Most constitutions empower the head of the State 
to declare war. The Constitution of the United States (Article I, Sec- 
tion 8) says that “the Congress shall have power to declare war,” By 
thus determining the personal element, the American constitution com- 
pletes the norm of international law just mentioned. 

The characteristic of international law that it “obligates States only” 
consists merely in the fact that its norms generally determine only the 
material element, leaving the determination of the personal element to 
national law. 

c. Direct Obligating and Authorizing of Individuals by 

International Law 

X. Individuals as Direct Subjects of International Duties 

There are, however, important norms of international law which im- 
pose obligations or confer rights directly upon individuals. The norm 
prohibiting piracy is of this kind. Piracy Is every act of illegal violence 
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committed on the open sea by the crew of a private vessel against an- 
other vessel. All maritime States are authorized by general international 
law to capture on the open sea individuals who are guilty of piratical 
acts in order to punish them. This norm of international law attaches 
to the fact of “piracy” which this norm itself defines, a sanction directed 
against individuals practicing piracy. It prohibits piracy by obligating 
individuals, not by obligating States, to refrain from this delict. The 
individuals are obligated by international law to refrain from piracy in 
the same direct manner in which they are obligated by national law. 

That the capture and punishment of a pirate is the execution of a 
sanction provided by a norm of international law can be seen from the 
fact that in the absence of this norm it would be contrary to international 
law to perform acts of coercion against pirates on the open sea. It is the 
principle of the freedom of the open sea, a very important principle of 
international law, which forbids every act of coercion against foreign 
ships on the open sea. The rule authorizing the States to capture and 
punish pirates is a restriction of the rule concerning the freedom of the 
sea; and as the latter is a rule of general international law, the former 
must likewise be a rule of general international law. 

International law authorizes the States to resort to sanctions against 
pirates, but it does not directly determine these sanctions; it leaves the 
determination to the discretion of the States, that means, to the national 
legal orders. Nevertheless, this sanction, like war and reprisals, must be 
considered as a reaction of international law. The sanction provided — 
indirectly — by international law against piracy has, however, a char- 
acter totally different from that of the ordinary sanctions provided di- 
rectly by international law. War and reprisals are directed against the 
State as such; that means that they are executed according to the prin- 
ciple of collective responsibility. For this reason, they constitute legal 
obligations of the State as a juristic person.* The sanction provided 
against piracy is not directed against a State and, in particular, not 
against the State of which the pirate is a citizen. The sanction is directed 
against the pirate as against an individual who has violated his obliga- 
tion under international law. This sanction of international law is exe- 
cuted according to the principle of individual responsibility. For that 
reason, it constitutes the international legal obligation of an individual 
without constituting the legal obligation of a State. In these exceptional 
cases where general international law directly obligates individuals, ex- 
ceptional sanctions appear which are directed against individuals di- 
rectly determined by international law. The sanction itself, however. 
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to the association or community only insofar as they form the i-nrifante 
of the norms of the order. The association or community is nothing but 
“its” order. 


d. The Organ of the Community 

The corporation as a community manifests its existence only in the 
acts of individual human'beings, of those individuals who are its organs. 
An individual is, as was said before, acting as an organ of a conuniinity 
only when his act is determined by the order in a specific way. An_Mt 
performed by an individual in his capacity as organ of the commuSfy is 
distinguishable from other acts of this individual which are not inter- 
preted as acts of the community only by the fact that the former act 
corresponds, in a specific sense, to the order. An individual’s quality of 
being an organ lies entirely in his relation to the order. That the action 
or forbearance of an individual is interpreted as the act of a community 
means that the action or forbearance of the individual is referred to the 
order which determines the individual’s behavior in a specific way. The 
act of the individual is referred to the order represented as a unit, and 
that means, to the community as a personification of the order. Tojrefer 
the act of an individual to the community as personified order is to im-' 
pute the act to the community. 

e. The Imputation to the Order 

However, this is then another kind of imputation than the one we 
spoke of when treating the problem of iraputability as the legal capacity 
of committing a delict. This is a specific connection between two facts 
determined by the legal order. The imputation of the action or forbear- 
ance of an individual to the community concerns the relation of a fact 
to the legal order determining this fact in a specific way, the legal order 
taken as a unit. 

This imputation allows us to speak of the community as of an acting 
perspn. The imputation to the community involves the personification 
of the order taken as a unit. 

/. The Juristic Person as Personified Order 

The juristic person, in the narrower sense of the term, is nothing but 
the personification of an order regulating the behavior of several indi- 
viduals, so to speak — the common point of imputation for all those 
human acts which are determined by the order. The so-called physical 
person is the personification of a complex of norms regulating the be- 
havior of one and the same individual. The substratum of the personi- 
fication is thus in principle the same in both cases. A difierence obtains 
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thorities of the offended State are authorized to treat the offenders as 
war criminals and consequently punish them. By conferring upon the 
States the right to treat private individuals who, during war, take up arms 
against their armed forces as criminals, general international law deter- 
mines directly this particular delict of illegitimate warfare, and indirectly 
the sanction leaving its specification and execution to the offended State. 
Thus international law imposes a legal obligation to abstain from the de- 
lict directly upon individuals.* 

The difference between the norms of international law concerning 
piracy and the above-mentioned act of illegitimate warfare, on the one 
hand, and the norms concerning blockade and contraband of war, on the 
other hand, consists in that the latter determine the sanction directly 
whereas the former determine it only indirectly. The delict, however, is 
determined in all these cases directly by general international law with 
respect to the personal as well as to the material element of the illegal 
act. 

Individuals may be subjects of international obligations not only ac- 
cording to general but also according to particular international law. 
Article 2 of the International Convention for the Protection of Submarine 
Telegraph Cables, signed at Paris on March 14, 1884, stipulates: “The 
breaking or injury of a submarine cable, done wilfully or through cul- 
pable negligence, and resulting in the total or partial interruption or 
embarrassment of telegraphic communication, shall be a punishable 
offense, but the punishment inflicted shall be no bar to a civil action for 
damages.” A norm of conventional international law directly defines a 
delict and attaches criminal as well as civil sanctions to an act com- 
mitted by an individual determined by this norm. The Convention 
obliges the States to specify by their national laws the sanctions (pun- 
ishment and civil execution) provided by Article 2, and obliges the State 

* 2 Oppenheim, International Law 170 maintains that according to a gen- 
erally recognised customary rule of International Law, hostile acts on the part 
of private individuals are not acts of legitimate warfare, and the offenders may 
be treated and punished as war criminals. But Oppenheim says also: “Although 
International Law by no means forbids, and, as a law between States, is not com- 
petent to forbid, private individuals to take up arms against an enemy, it does 
give a right to the enemy to treat hostilities committed by them as acts of illegitimate 
warfare.” By giving a right to the State to punish an individual who has performed 
an act determined by international law, the latter forbids this act as a delict, and 
proves to be competent to impose legal duties upon private individuals. International 
law is a “law between States" because it is a law between individuals belonging to 
different States. The erroneous opinion that international law, by its very nature 
(as law between “States”), is not competent to impose duties upon individuals, is 
due to the fact that Oppenheim does not dissolve the personification “State” and 
takes the State as a being different from the individuals who “form” the State. 
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to which the vessel belongs and on board which the delict defined in 
Article 2 was committed, to execute the sanction. The national courts, 
by punishing an individual for the breaking or injury of a submarine 
cable or by ordering reparation of the damage caused by the delict, exe- 
cute international law even if they apply their national law at the sam<» 
time. The individuals concerned are obliged by international law to ab- 
stain from a delict determined by international law even if their national 
law also requires the same conduct. 

Another example of direct obligation of individuals is the abortive 
treaty relating to the use of submarines, signed at Washington on Feb- 
ruary 6, IQ2 2. Article 3 of this treaty states that any person in the 
service of any State who shall violate any rule of this treaty relative to 
the attack, capture, or destruction of commercial ships, whether or not 
he is under order of a governmental superior, “shall be deemed to have 
violated the laws of war and shall be liable to trial and punishment as 
if for an act of piracy and may be brought to trial before the civil or 
military authorities of any Power within the jurisdiction of which he 
may be found.” In this case, too, a norm of particular international law 
directly determines the personal as well as the material element of a 
delict and attaches to it a sanction by authorizing the States to punish 
the individual delinquent. 

2. Individuals as Direct Subjects of International Rights 

Individuals can have international rights only if there is an interna- 
tional court before which they can appear as plaintiffs. International 
treaties may establish such courts. According to Article 2 of the abortive 
Convention relative to the creation of an International Prize Court, 
signed at the Hague, October 18, 1907, jurisdiction in matters of prize is 
exercised in the first instance by the prize courts of the belligerent captor. 
According to Article 3, the judgments of national prize courts may be 
brought before the International Prize Court; according to Article 4, 
an appeal may be brought not only by a neutral Power but also, under 
certain circumstances, “by a neutral individual” and “by an individual 
subject or citizen of an enemy Power.” Thus the treaty Confers upon 
individuals international rights. Other examples are offered by the 
Treaty of Versailles and the other peace treaties that terminated the first 
World War. These treaties authorize nationals of the Allied and Asso- 
ciated Powers to claim compensation in respect of damages caused by 
extraordinary war measures on Germany’s part (Article 297, e) ; and 
they provide for the institution of mixed arbitral tribunals before which 
such nationals may bring actions against Germany. 

These arbitral tribunals are also (by Article 304, b) given juris- 
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diction to settle all disputes arising out of contracts concluded previous 
to the 'Versailles Treaty between German nationals and citizens of the 
Allied and Associated Powers. The competence of German tribunals is 
here brushed aside in favor of an international court. Both the plaintiff 
and defendant are in these cases private individuals; and, since the court 
is functioning according to international law, these private individuals 
are subjects of rights and duties of international law. The text of the 
Treaty does not stipulate anything concerning what law the tribunals 
shall apply in settling disputes of this kind. If they should apply the na- 
tional law of one of the parties, this law would become international law 
by reception. But, aside from this, the procedural law is in any event 
international; and it is procedural law which constitutes a right in the 
technical sense, and hence the quality of a subject of right. (The decision 
of the tribunal — by Article 304, g — has to be executed by the State 
to which the condemned belongs.) 

The German-Polish Convention of May 15, 1922 regarding Upper 
Silesia furnishes another example of rights of individuals under interna- 
tional law. This agreement, in its Article 5, authorizes private individ- 
uals to bring a suit before an international court against the State which 
has violated certain interests of these individuals protected by the con- 
vention. 

It is, however, only in exceptional cases that international law directly 
obligates or authorizes individuals. If this should become the rule, the 
borderline between international and national law would disappear. 

i. National Law “Delegated” by International Law 

On the whole, present international law obligates and authorizes in- 
dividuals indirectly, through the medium of the various national legal 
orders. The norms of international law are mostly incomplete norms; 
they require completion by norms of national law. The international 
legal order presupposes the existence of the national legal orders. With- 
out the latter, the former would be an inapplicable fragment of a legal 
order. Hence, a reference to national law is inherent in the meaning of 
the norms of international law. In this sense, the international legal 
order “delegates” to the national legal orders the completion of its own 
norms. 

The relation between international and national law is here similar to 
that between national law and morality, when, for instance, the civil law 
of a State obligates people to behave in a certain situation according to 
prevailing moral norms. The civil law then presupposes the existence 
of these norms; it does not regulate a certain relationship between in- 
dividuals directly by its own norms; it “delegates” the regulation of these 
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matters to the norms of morality. Thus, international law too, “dele- 
gates” to national law the determination of the personal element of its 
norms. The relationship between the international Ipgal order and the 
national legal orders is even more similar to that existing between *the 
national legal order and a corporation. In the first part of this treatise * 
it has been shown that a national legal order imposes duties and confers 
rights upon a corporation by imposing duties and conferring rights upon 
individuals determined by the by-laws constituting the corporation. The 
by-laws of a corporation are a partial legal order within the national 
legal order which makes possible the organization of corporations by de- 
termining the condition under which by-laws can be established. 

e. The Essential Function of International Law 

If we examine the norms of present international law with respect to 
the subject matter they regulate, we can distinguish two different groups. 
The first consists of norms referring to matters that can be regulated only 
by international law and do not allow of regulation through national law. 
In these norms, the essential function of international law is manifest. 
The second includes norms referring to subject matters that can be regu- 
lated also by national law, and that actually are regulated only by na- 
tional law insofar as customary or contractual international law does not 
regulate them, as, for instance, norms concerning the acquisition and loss 
of citizenship. The latter are norms that are possibly norms of interna- 
tional law; the former are norms that are necessarily norms of inter- 
national law. 

When norms are classified as being necessarily norms of international 
law because they refer to subject matters that, by their very nature, can- 
not be regulated by national law, one presupposes a certain conception 
of the relationship of States. It is a concept accepted by almost all inter- 
nationalists, whatever may be their opinion on the nature of international 
law. According to this concept, all States are equal, each of them exist- 
ing within its own sphere delimited by a normative order from that of 
the others. In examining the so-called elements of the State, we have 
already established that this sphere of existence is delimited at least in 
a territorial and a personal respect. Each State can claim as “its terri- 
tory” only a part of space, and as “its people” only a part of mankind. 
Interference by one State with the sphere of another State is considered 
as forbidden, as a “violation” of the “right” of the other State. Such a 
normative delimitation of the spheres of existence of the States is ac- 
knowledged even by those who deny the legal character of the interna- 


* Cf. supra, pp. 96ff. 
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tional order. The further question whether this normative delimitation 
has also a legal character is unimportant in this connection. But it is 
necessary to bear in mind that it is only this normative delimitation 
which renders it possible for the States to coexist peacefully side by side 
as equal subjects. 

The delimitation could not be achieved by norms belonging to the 
legal order of one State, since every such order is limited in its validity 
to the territory and the people of that State. The delimitation must 
originate in a normative order whose territorial and personal sphere of 
validity comprises the territorial and personal spheres of validity of all 
the national legal orders. The only normative order we know of that ful- 
fills this requirement is international law. It is in fact by international 
law that the territorial and personal, as well as the temporal, spheres of 
validity of the national legal orders are determined. This determination 
is the essential function of international law. The norms regulating this 
subject matter are essentially and necessarily norms of international law. 

/. The Determination by the International Legal Order of the Sphere of 
Validity of the National Legal Order 

The result of our analysis of the so-called elements of the State * is 
that the territorial and personal spheres of validity of the national legal 
order, the territorial and personal existence of the State, is determined 
and delimited in relation to other States by international law, according 
to the principle of effectiveness. A coercive order of human behavior is 
valid law, and the community constituted by it, a State in the sense of 
international law, for that territory and that population with regard to 
which the coercive order is permanently efficacious. By means of this 
principle international law determines also the temporal sphere of valid- 
ity of the national legal order, the birth and the death of the State; for 
a coercive order remains valid, and the community constituted by it 
remains a State, only as long as the coercive order is efficacious. 

International law is relevant to the material sphere of validity of the 
national legal order, too. Since its norms, especially the norms created 
by international treaties, can regulate any subject matter whatever and 
therefore also those subject matters which can be regulated by national 
law, it limits the latter’s material sphere of validity. The States, it is 
true, remain competent, even under international law, to regulate m 
principle all matters which can be regulated by an order limited in its 
territorial sphere; but they retain this competence only insofar as inter- 
national law does not regulate a particular subject matter. The fact that 


* a. supra, pp. iojH, 
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a subject matter is regulated by international law has the effect that 
it can no longer be regulated arbitrarily by national law. An interna- 
tional treaty concerning certain matters is legally binding upon the con- 
tracting States with respect to the regulation of these matters by 
own legislation. If, for instance, two States have concluded a treaty by 
which each of them is obligated to naturalize citizens of the other 
certain conditions only, the enactment of a statute regulating naturaliza- 
tion in another way is a violation of international law. This means tha t 
the material competence of the State, its power to regulate any subject 
matter it chooses, is limited by international law; but it is legally limited 
only by international law. 

The national legal order, that is, an order which constitutes a State, 
can thus be defined as a relatively centralized coercive order whose terri- 
torial, personal, and temporal spheres of validity are determined by in- 
ternational law and whose material sphere of validity is limited by inter- 
national law only. This is the juristic definition of the State. It is ob- 
viously possible only on the assumption that international law is a 
valid order. 

g. The State as Organ of the International Legal Order 
{The Creation of International Law) 

Since the international legal order not only requires the national legal 
orders as a necessary complementation, but also determines their spheres 
of validity in all respects, international and national law form one in- 
separable whole. 

An aspect of this unity is the fact that the States as acting persons 
are organs of international law, or of the community constituted by it. 
The creation and execution of an order are the functions of its organs 
and the international legal order is created and executed by States. 

It is especially the creation of international law by treaties that clearly 
reveals the States as organs of the international community. Interna- 
tional treaties are, in the opinion of many authors, the only method by 
which international law can be created. The creation of international 
law by custom, the other source of international law, is, accordingly, 
interpreted by these authors as “tacit” treaty. This is an obvious fiction 
motivated by the desire to trace back all international law to the “free 
will” of the State and thereby to maintain the idea that the State is 
“sovereign,” which means that it is not subject to a superior legal order 
restricting its liberty. 

The theory that international custom is a “tacit” treaty, and that 
hence treaties are the only source of international law, does not serve the 
purpose for which it was devised. International custom is characterized 
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as a treaty because it is assumed that the norm created by an interna- 
tional treaty obligates only the contracting parties. If treaties were the 
only source of international law, no State could be legally obligated with- 
out or against its will. Custom, however, cannot be interpreted as a 
treaty, because a legal rule created by international custom also obligates 
States which obviously have not participated in the creation of the 
customary rule. General international law, obligating all the members of 
the international community, is customary law; but it is generally ac- 
cepted that a State cannot escape from the validity of a norm of general 
international law by proving that it did not participate in the creation 
of this norm. Otherwise, it would be impossible to consider a new State 
as subject to general international law, or a State which hitherto was an 
inland State after acquiring access to the sea, as subject to general mari- 
time law. 

The fiction that international custom is a “tacit” treaty is useless also 
for the reason that the principle according to which an international 
treaty obligates only the contracting parties is not without important 
e.’cceptions. Positive international law recognizes treaties which have 
effect upon third States, even treaties conferring duties upon States which ^ 
are not contracting parties. Third States are obligated, for instance, 
by treaties establishing State servitudes as pointed out in a previous 
chapter.* 

Another category of international treaties which possibly stipulate 
obligations of third Stales are treaties by which a new State is created. 
Thus, for instance, the Peace Treaty of Versailles created the State of 
Danzig and imposed upon this State certain obligations in relation to 
Poland. Since the State of Danzig was not, and could not be, a con- 
tracting party to the Treaty of Versailles, this treaty was, with respect 
to Danzig, an international treaty obligating a third State.f Another ex- 
ample is the so-called Lateran Treaty of February ii, 1929, concluded 
between the Pope, as the head of the Roman Catholic Church, and the 
Italian government. By this treaty the State of the Vatican City was 
established. The treaty imposed upon the newly created State the duty 
not to take part in temporal rivalries between other States and in inter- 
national conferences concerned with such matters save and except in the 
event of such parties making a mutual appeal to the pacific mission of 
the Holy See, the latter reserving in any event the right of exercising its 
moral and spiritual power. 

International treaties conferring rights upon third States are possible, 

* Cf. supra, pp. 207ft. 

t Cf. my article Contribution d la thiorie du traiti international (193®) 
RZVUE INTERNATIOIIALE DE LA TBioIOE DIT DKOH 353-392. 
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too. Such a treaty is, for instance, the convention between Poland and 
the Principal Allied and Associated Powers, signed June 28, 1919, con- 
cerning the protection of minorities. In this treaty, Poland undertook to 
assume certain obligations in respect to persons belonging to racial, re- 
ligious, or linguistic minorities. Article 12, paragraph 2, runs as follows: 
“Poland agrees that any Member of the Council of the League of Na- 
tions” — and there were States which were members of the Council with- 
out being contracting parties to this treaty — “shall have the right to 
bring to the attention of the Council any infraction, or any danger of 
infraction, of any of these obligations, and that the Council may there- 
upon take such action and give such direction as it may deem proper and 
effective in the circumstances.” Even more important is paragraph 3: 
“Poland further agrees that any difference of opinion as to the questions 
of law or fact arising out of these Articles between the Polish Govern- 
ment and any one of the Principal Allied and Associated Powers or any 
other Power, a Member of the Council of the League of Nations, shall 
be held to be a dispute of an international character under Article 14 of 
the Covenant of the League of Nations. The Polish Government hereby 
consents that any such dispute shall, if the other party thereto demands, 
be referred to the Permanent Court of International Justice. The deci- 
sion of the Permanent Court shaU be final and shall have the same force 
and effect as an award under Article 13 of the Covenant.” That means 
that this treaty confers rights upon States which are members of the 
Council, although not contracting parties to the treaty. These States 
have, according to this treaty, real rights, for they are entitled to invoke 
not only the Council of the League of Nations but also the Permanent 
Court of International Justice against Poland’s violation of its obliga- 
tions stipulated by this treaty. 

Even if all international law had the character of contractual law, it 
would not be possible to maintain the idea that the States are sovereign 
because they are not subject to a superior legal order restricting their 
free will. For the rule pacta sunt servanda, the legal basis of all inter- 
national treaties, as a rule of positive international law, corresponds only 
in a limited way to the principle of autonomy. 

Moreover, this rule C2in have validity only as part of a legal order to 
which the States are subject, because this order obligates the States and 
thus restricts their liberty. A treaty concluded by two States can have 
a legal effect, that is to say, can give rise to obligations and rights of the 
contracting parties or third States — in other terms, an international 
treaty can create an individual norm obligating and authorizing the con- 
tracting parties (or third States) — only if there is a general norm by 
which the treaty is qualified as a norm-creating fact. This general norm 
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cannot belong to the legal order of any one individual State. A norm 
of the legal order of one State cannot impose duties or confer rights upon 
another State, since the competence of each State, the scope of validity 
of a national legal order, is limited to its own sphere. Nor can two States 
together, by means of their own legal orders only, establish a norm valid 
for the spheres of both, as a norm created by an international treaty. 
The competence of two States cannot be added together like mathe- 
matical magnitudes. To be capable of creating a norm valid for more 
than one State, the States must be empowered by a legal order superior 
to their own legal orders, a legal order whose territorial and personal 
sphere of validity comprises the spheres of the States for which the norm 
shall be valid. The requisite norm must therefore be part of that legal 
order which delimits the spheres of the individual States. 

It is international law, as a legal order superior to the States, that 
makes possible the creation of norms valid for the sphere of two or 
more States, that is, international norms. It is general international law, 
especially by its rule pacta sunt servanda, which establishes the norm 
which obligates the States to respect treaties, to behave as treaties con- 
cluded by them prescribe. 

Law regulates its own creation. So does international law. Its crea- 
tion is its own function. When two States conclude a treaty they func- 
tion as organs of international law. The representatives of the two 
contracting parties together form the composite organ that creates the 
contractual norm. It is an organ of the international community con- 
stituted by general international law. Of this composite organ, the 
representatives of the contracting States are part organs. It is the inter- 
national legal order which leaves it to each national legal order to deter- 
mine the individual who, as a representative of the State, is competent 
to conclude treaties with the representative of another State. Hence the 
representative of a contracting State is primarily a (partial) organ of 
the international community, and only secondarily an organ of his own 
State. Under the influence of the dogma of sovereignty, it is commonly 
said that the individual States create international law by treaty. In 
reality, it is the international community that, using the individual States 
as its organs, creates international law, just as it is the national com- 
munity, the State, which by its organs creates national law. 

“The State as an organ of international law” — this is only a meta- 
phorical expression of the fact that the legal order of each State, each 
national legal order, is organically connected with the international legal 
order and through this order with every other national legal order, so 
that all legal orders merge into one integrated legal system. 
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h. The International Responsibility oj the State 

I. Collective Responsibility of the State and Individual Responsibility 
of Individuals as Subjects of International Law 

The fact that international law imposes obligations upon the States 
is essentially connected with the fact that the State is legally responsible 
for the violation of these obligations. If the legal duty of the State is 
not fulfilled because the competent organ does not behave in the way 
prescribed by international law, or, what amounts to the same thing, if 
international law is violated by the State, the sanction provided by inter- 
national law is not directed against the individual who, in his capacity 
as organ of the State, was obliged to behave in a certain way but has 
not behaved in this way. According to a rule of general international 
law no State can claim jurisdiction over another State, and that means, 
over the acts of another State. If a violation of international law has 
the character of an act of State, the ihdividual who in his capacity as 
organ of the State has performed the act must not be held responsible 
by the courts of the injured State. The latter may resort to reprisals or 
war against the State responsible for the violation of law; but the courts 
of the injured State have no criminal or civil jurisdiction in regard to 
the acts of the guilty State, they are not competent to prosecute an in- 
dividual for an act done by him in his capacity as organ of the State 
concerned. It is the State, not its organ, that is legally responsible for 
violations of international law committed by acts of State.* That means 
that the sanctions of international law — reprisals or war — are directed 
against the State as such. This is usually expressed by the statement 
that the State whose right has been violated by another State is author- 
ized by general international law to resort to reprisals or war against the 
violator of its right. 

It seems that after the Pact of Paris — the so-called Kellogg Pact 
— came into force, the States which ratified this treaty lost the legal 
possibility of resorting to war except against a State which violated the 
Pact. This is, at least, the usual interpretation of the Pact. But the 
Pact forbids war only as an instrument of national policy, and war as a 
reaction against a violator of international law is an instrument of inter- 
national, not of national, policy. According to such a restrictive inter- 
pretation, war may be considered — even by the contracting parties to 
the Pact of Paris — in addition to reprisals, a sanction of international 
law. 

* Cf. my article. Collective and Individual Responsibility in International Law 
with Particular Regard to the Punishment o) War Criminals (1943) 3 i California 
Law Review, SSSff. 
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Reprisals are a limited, war is an unlimited, violation of interests of 
the State against which they are directed. But reprisals as well as war 
consist in forcible deprivation of life, liberty, or property of human be- 
ings belonging to the State against which these sanctions are directed, 
These individuals neither committed the delict nor were in a position 
to prevent it. Hence the individuals forming the population of the State 
are responsible for the delict committed by the latter. The so-called re- 
sponsibility of the State for its violation of international law is the collec- 
tive responsibility of its subjects for the non-fulfillment of the State’s 
international duties by its organs. That the international responsibility 
of the State is a collective and not an individual responsibility becomes 
manifest when we dissolve the personification implied in the concept of 
the State, if we try to look through the veil of this personification at 
the legal reality, that is to say, at the legal relations between individuals. 
If, however, the State is considered as a real being, a kind of superman, 
the illusion is created that the sanctions provided by international law 
are directed against the same individual who has violated the law; in 
other words, we have the illusion of the individual responsibility of the 
State as an international person. 

As pointed out, international law imposes obligations not only upon 
States, but, as an e.xception, also upon individuals. In these cases the 
sanctions provided by international law are — by their very nature — 
not directed against the States as such, as are reprisals and war. The 
latter constitute collective responsibility. In the cases in which inter- 
national law directly imposes duties upon individuals, the principle of 
individual responsibility prevails, since the sanctions are directed against 
a person individually determined by international law, and not against 
the State to which this individual belongs as a subject. The sanctions are 
either directly determined by international law, as in the case of breach 
of blockade and carriage of contraband of war; here the sanction consists 
in the capture and confiscation of the vessel and its cargo. Or the sanc- 
tion is indirectly determined by international law, as in the case of piracy 
and acts of illegitimate warfare: here international law authorizes the 
States to punish the individuals who have violated the rules of interna- 
tional law concerned and leaves it to these States to determine the pun- 
ishment as well as the procedure by which the punishment is to be 
inflicted upon the criminals. Violations of international duties imposed 
directly upon the individuals by international law are called “interna- 
tional crimes,” in contradistinction to violations of international duties 
imposed upon States, which are called “international delinquencies.” So- 
called “crimes against the Law of Nations” are violations of national law, 
namely, the criminal law of a State by which certain acts against foreign 

r*j . j - .T 1 
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2. Duty of Reparation 

According to a generally accepted opinion, any international delict 
committed by a State entails the latter’s obligation to repair the injury, 
and that means, to restore the situation exactly to its former state, or, if 
this is impossible, to repair the moral as well as the material damage 
caused by the delict. Reparation may be made by expiatory acts such as 
a formal apology, salute to the flag or the coat of arms of the wronged 
State, and the like; by the annulment of the act violating international 
law; by the punishment of the guilty individual, by pecuniary compen- 
sation in case of material damage. General international law does not 
determine the contents of reparations with respect to the different delicts. 
In order to establish a concrete duty of reparation a treaty concluded 
between the delinquent State and the State injured by the delict is neces- 
sary in order to determine the contents of the reparation. If such a treaty 
cannot come about because the delinquent State refuses to provide the 
reparation demanded by the wronged State, the latter is authorized to 
resort to reprisals or war against the former. 

It may be doubted whether general international law really stipulates 
a duty of reparation, since such a duty exists only if its contents are deter- 
mined, and general international law does not provide a procedure by 
which the contents of this duty can be determined under any circum- 
stances. In this respect general international law differs from national 
law. The latter, in contradistinction to the former, institutes courts with 
compulsory jurisdiction, so that in any case of an illegally caused damage 
a definite reparation can be determined by an impartial authority. To 
establish an international tribunal, an international treaty concluded 
voluntarily by the States concerned is necessary; and the will to con- 
clude a treaty of arbitration authorizing the tribunal to determine the 
reparation is frequently wanting. 

It is even doubtful whether the wronged State is obliged by general 
international law to try to bring about an agreement with the delinquent 
State concerning the latter’s reparation, before resorting to reprisals or 
war. On the other hand, the delinquent State is not obliged to accept 
whatever the wronged State demands as reparation. If the demand is 
exaggerated, the delinquent State is justified in rejecting it, and then no 
concrete obligation to repair the injury comes into force. 

Be that as it may, the obligation to repair the wrong inflicted upon 
another State, whether directly stipulated by general international law 
or established by agreement between the two States concerned, is not a 
sanction — as it is sometimes characterized — but a substitute obligation 
which replaces the original obligation violated by the international ddict. 
The non-fulfillment of the obligation to repair the moral and material 
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damage caused by a delict is the condition to which international law 
annexes its specific sanctions, reprisals or war. 

To be legally responsible for a delict means — according to our defini- 
tion — to be subjected to the sanctions annexed to this delict. As pointed 
out, the individual who is legally obliged to abstain from the delict need 
not necessarily be responsible for the delict. The concept of legal re- 
sponsibility is not identical with the concept of legal obligation. Hence 
it is not correct to identify legal responsibility with any legal obligation, 
in particular with the obligation to repair the moral or material damage 
caused by the delict. The State is legally responsible for an international 
delict not because it is legally obliged to repair the damage caused by 
the delict, but because and in so far as the sanction attached to the delict, 
reprisals or war, is directed against the State, and that means, because 
and in so far as the collective responsibility takes place which is consti- 
tuted by this kind of sanction. Since these sanctions are attached only 
and exclusively to delicts committed by the State, the State is always re- 
sponsible for its own delicts. But the State may be legally obliged to 
repair the moral and material damage caused by a violation of interna- 
tional law that has not been committed by the State itself. Only for the 
non-fulfillment of this obligation to repair the wrong is the State legally 
responsible; this again is responsibility for its own delict, and not respon- 
sibility for a delict committed by another person. 

3. So-called “Indirect” or “Vicarious” Responsibility 

Some writers distinguish between “direct” and “indirect” responsibil- 
ity of the State. According to this distinction, the State is directly re- 
sponsible for its own acts, and is indirectly responsible for the acts of 
individuals by which international law has been violated.* Oppenheim f 
distinguishes between “original” and “vicarious” responsibility. “ ‘Orig- 
inal’ responsibility is borne by a State for its own — that is, for its 
Government’s — actions, and such actions of the lower agents or private 
individuals as are performed at the Government’s command or with its 
authorisation. But States have to bear another responsibility besides that 
just mentioned. For States are, according to the Law of Nations, in a 
sense responsible for certain acts other than their own — namely, certain 
unauthorised injurious acts of their agent's, of their subjects, and even 
of such aliens as are for the time living within their territory. The re- 
sponsibility of States for acts other than their own is ‘vicarious’ respon- 
sibility.” 

The State’s “indirect” or “vicarious” responsibility, however, consists 

♦ HeRSHEY, EsSENTIAIS of iNTERWATIONAt PtTBLIC LAW 2S3- 

1 1 Ofpenbeim, iNTEiwATioirAi. Law (5tb ed.) 374. 
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in nothing else but the State’s obligation to repair the moral and material 
damage caused by internationally illegal actions which, for some reason 
or another, are not considered to be acts of the State; and in some cases, 
to prevent such actions and to punish the delinquents. 

The whole problem is focused on the concept of “act of State.” Who 
performs an act of State? The answer to this question is different ac- 
cording to whether it is given on the basis of national or of international 
law. According to national law, an act of State is an act performed by 
an organ of the State. It is an act performed by an individual but 
imputed to the State, that is to the personified unity of the national ipgal 
order. Such imputation is possible only if the act is performed in con- 
formity with the legal order. Conformity with the legal order is an essen- 
tial condition for the imputation of an act to the State as the personifica- 
tion of the national legal order. Within national law, only legal acts can 
be imputed to the State; but this does not exclude the fact that individ- 
uals who by performing legal acts have the character of State organs 
sometimes perform illegal acts, and that the State is legally obliged to 
annul these acts, to punish the guilty individuals, to repair the damage 
caused by these illegal acts. 

It is usual to speak of illegal acts performed by an individual “in the 
exercise of his official function as a State organ." As pointed out, this 
formula is not correct, since the individual, in performing an illegal act, 
cannot be considered to be an organ of the State. It is more correct to 
speak of illegal acts performed by an individual in connection with his 
official function as a State organ.* 

Whereas, according to national law, the act of any organ of the State 
is an act of State, according to international law acts of State are only 
acts performed by an organ competent to represent the State in relation 
to other States. This organ is the Government, the term taken in a sense 
including also the Head of the State. The Government may act through 
lower organs commanded or authorized by it. According to the constitu- 
tion of modern States, not all the organs of the State are subjected to 
the Government, and that means: not all the organs can legally be com- 
manded or authorized by the Government. The parliament and the 
courts are independent of the Government. Only the administrative or- 
gans (including the diplomatic agents and the armed forces of the State) 
are at the disposal of the Government. Hence acts of the parliament or 
of the courts are not considered as acts of State in the sense of interna- 
tional law. But this does not exclude international law being violated by 
such acts, just as international law can be violated by acts of adminis- 

* Cf. supra, p. 200. 
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trative organs which are not authorized or commanded by the Govern- 
ment and consequently are no acts of State in the sense of international 
law, or by acts of private individuals. 

The previously mentioned distinction between acts of State organs 
performed in conformity with the national legal order and illegal acts 
performed by individuals in connection with their official function as 
State organs is irrelevant from the point of view of international law. 
Any act performed by a member of the Government directly or through 
a lower organ commanded or authorized by it, whether in conformity 
with the national legal order or not, but performed in connection with 
the official function of the acting individual as a State organ, has to be 
considered, from the viewpoint of international law, as an act of State. 
And if this act constitutes a violation of international law, it has to be 
considered as a delict of the State, or, in the usual phraseology, an inter- 
national delinquency of the State; for these acts the State is responsible. 

Violations of international law which are not delicts of the State or 
international delinquencies are: acts committed by administrative organs 
of the State without being commanded or authorized by the Government; 
acts committed by parliaments or courts; acts committed by private in- 
dividuals. 

The State is legally obliged to make full reparation for the moral and 
material damage caused by acts committed by administrative organs 
without being commanded or authorized by the Government; the State 
is obliged to annul, disown, and disapprove of such acts by expressing 
its regret, or even apologizing to the Government of the injured State; 
to punish the guilty individuals, and to pay pecuniary compensation. 
Acts of parliament or courts, too, may give rise to the State’s duty of rep- 
aration. In these cases, however, it is most frequently very difficult, if not 
impossible, to fulfill the obligation to repair the injury. Acts of parlia- 
ment or judicial decisions cannot normally be annulled, they cannot 
be disowned or disapproved by the Government, since the Government 
has normally no legal authority over these organs. If .an international 
obligation of the State can be fulfilled according to its constitution only 
by an act of parliament, by a statute, and if the parliament does not 
enact this statute, the Government has no legal power to fulfill the inter- 
national obligation of the State or to make an adequate reparation. An 
analogous situation occurs if international law is violated by a positive act 
of legislation and if the Government has not the legal power to prevent 
the execution of the statute. The same is true with respect to decisions 
of independent courts. Reparation in such cases is practically possible 
only in the form of pecuniary compensation. But this kind of reparation 
might be considered inadequate in many gases. 
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With respect to violations of international law committed by private 
individuals, we must distinguish two different groups of cases: first, 
delicts such as piracy, hostilities committed by private individuals 
against the enemy, breach of blockade, carriage of contraband, and the 
like; in these cases the home State of the delinquent has no obligation 
at all to repair the wrong. Any State, as in the case of piracy, or the 
State injured by the illegal act, as in the cases of hostilities committed 
by private individuals against the enemy, breach of blockade, carriage 
of contraband, is authorized by international law to direct a definite 
sanction against the delinquent. 

The second group comprises some acts of private individuals injurious 
to a foreign State, to its organs or to its citizens, as, for instance, acts 
by which the dignity of a foreign State is violated, the lives or property 
of its citizens is attacked, an armed expedition is prepared on the 
territory of a State against another State, and the like. According to 
general international law, every State is obliged to take the necessary 
measures to prevent the individuals living within its territory — citizens 
as well as foreigners — from committing such acts. If the State does not 
fulfill this obligation, it has to pay full reparation to the wronged 
State (including punishment of the offenders and payment of damages). 
If the State has taken all the necessary measures and if, nevertheless, 
the delict has been committed, the State is obliged to punish the offen- 
ders and to compel them to pay damages. In this case the State itself is 
not obliged to pay damages. This principle is also applicable to acts of 
insurgents and rioters.* 

4. Absolute Responsibility (Liability) of the State 

The question as to whether the international responsibility of the State 
has the character of absolute responsibility (liability), or responsibility 
based upon fault (culpability), is much discussed. The answer to this 
question depends on whether it refers to the individuals collectively re- 
sponsible for the violation of international law committed by the conduct 
of a State organ, or to the individual who in his capacity as organ of the 
State has, by his conduct, violated ihternatiorial law. As pointed out.f 
collective responsibility is always absolute responsibility, since it can- 
not be based on the fault of the responsible individu^s, that is, the 
individuals against whom the sanctions are directed. But these individ- 
uals may be made responsible only if the delict has been committed 
intentionally by the immediate delinquent. Then, their responsibility is 
based, not on their own, but on the delinquent’s fault. 

* Cf. I OpPENHEIM, iNTEBNATIOirAL Law *94ff. 
t Cf. supra, pp. 7of. 
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A delict of the State is always the conduct of an individual acting as 
an organ of the State. Hence, the question whether the international 
responsibility of the State is absolute responsibility, or culpability, may 
also be formulated as the question whether the fault of the individual 
whose conduct is imputed to the State is an essential condition of the 
sanction provided by international law against the State. Some writers 
maintain that an act of State injurious to another State, which objectively 
constitutes a violation of international law, is nevertheless not an inter- 
national delinquency (and that means, is not the condition of a sanc- 
tion) if committed neither intentionally and maliciously nor negligently. 
Other writers maintain, on the contrary, that within general international 
law absolute responsibility — at least in principle — prevails with re- 
spect to the individuals whose conduct constitutes the delict. It is hardly 
possible to answer the question in a general way. There is no doubt 
that the State is responsible for negligence of its organs. As a rule, no 
sanction against the State is justified when it can be proved that the com- 
petent organs of the State have taken the necessary measures to avoid 
the violation of the other State. But the State cannot escape respon- 
sibility by proving only that its organs did not intentionally and mali- 
ciously violate international law. If by “responsibility based on fault 
(culpability)” is understood not only the case where the violation has 
been committed intentionally and maliciously, but also the case where the 
violation has been committed negligently, the international responsibility 
of the State has, with respect to the individuals collectively responsible, 
the character of absolute responsibility; but with respect to the individ- 
uals whose conduct constitutes the international delict, in principle, the 
character of culpability. If, however, negligence is not conceived of as a 
kind of fault (ctilpa) — and this is, as pointed out,* the correct opinion 
— the international responsibility of the State has the character of abso- 
lute responsibility, in every respect. There are cases where the State is 
responsible even though no negligence on the part of its organ has taken 
place. Thus, for instance, according to Article 3 of the Hague Conven- 
tion of 1907 respecting the Laws and Customs of War on Land, the 
State is responsible for all acts violating the rules of warfare if committed 
by members of its armed forces, without regard to whether the acts have 
been committed intentionally and maliciously or with negligeijce. That 
the State is responsible only if the violation has been committed inten- 
tionally and maliciously and that it can escape responsibility by proving 
that only negligence has occurred, is out of the question. Even within 
national law negligence is, normally, not without sanction; only a less 


* Cf. supra, pp. 66f. 
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severe sanction is provided in this case. But such differentiation of the 
sanction is unknown to general international law. 

C. The Unity of National and International Law 
(Monism and Pluralism) 

a. The Monistic and the Pluralistic Theory 

The analysis of international law has shown that most of its nnmK 
are incomplete norms which receive their completion from the norms 
of national law. Thus, the international legal order is signifimTif only 
as part of a universal legal order which comprises also all the national 
legal orders. The analysis has further led to the conclusion that the in- 
ternational legal order determines the territorial, personal, and temporal 
spheres of validity of the national legal orders, thus making possible the 
coexistence of a multitude of States. We have finally seen that the inter- 
national legal order restricts the material sphere of validity of the na- 
tional legal orders by subjecting them to a certain regulation of their 
own matters that could otherwise have been arbitrarily regulated by the 
State. 

This monistic view is the result of an analysis of the norms of posi- 
tive international law referring to the States, and that means, to the 
national legal orders. It is from the standpoint of international law 
that its connection with national law and hence with a universal 
legal order is seen. But — however strange it may seem — most theorists 
of international law do not share this monistic view. International law 
and national law are, in their opinion, two separate, mutually independ- 
ent, legal orders that regulate quite different matters and have quite 
different sources. 

This dualism or — taking into account the existence of numerous na- 
tional legal orders — this pluralism contradicts, as we have seen, the 
contents of international law, since international law Itself establishes a 
relation between its norms and the norms of the different national legal 
orders. The pluralistic theory is in contradiction to positive law, pro- 
vided international law is considered to be a valid legal order. And yet 
the. representatives of this theory accept international law as positive 
law. 

But the pluralistic view is untenable also on logical grounds. Interna- 
tional law and national law cannot be different and mutually independent 
systems of norms if the norms of both systems are considered to be valid 
for the same space, and at the same time. It is logically not possible to 
assume that simultaneously valid norms belong to different, mutually 
independent systems. 
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The pluralists do not deny that the norms of international law and 
national law are simultaneously valid. On the contrary, assuming both 
to be valid simultaneously, they assert that a certain relation holds be- 
tween the two, namely, the relation of mutual independence; which 
means that no relation exists between the two systems of valid norms. 
This is, as we shall see, a real contradiction. 

b. The Subject-matter of National and International Law 

The mutual independence of international and national law is often 
substantiated by the alleged fact that the two systems regulate different 
subject matters. National law — it is said — regulates the behavior of 
individuals, international the behavior of States. We have already shown 
that the behavior of a State is reducible to the behavior of individuals 
representing the State. Thus, the alleged difference in subject matter 
between international and national law cannot be a difference between 
the kinds of subjects whose behavior they regulate. 

The pluralistic interpretation is also supported by the assertion that, 
while national law regulates relations that have their seat within one 
State, international law regulates relations which transcend the sphere of 
one State. Or — as it is also put — while national law is concerned with 
the “internal” relations, the so-called “domestic affairs” of the State, 
international law is concerned with the “external” relations of the State, 
its “foreign affairs.” One visualizes the State as a solid, space-filling 
body, with an interior structure and exterior relations to other objects. 
When we try to find the thought behind the metaphor, and to formulate 
it without employing a metaphor, we arrive at the conclusion that the 
thought is wrong. 

For it is impossible to distinguish the so-called “domestic affairs” from 
the “foreign affairs” of the State as two different subject matters of legal 
regulation. Every so-called domestic affair of a State can be made the 
subject of an international treaty and so be transformed into a foreign 
affair. The relation between employers and employees, for instance, is 
certainly an “internal” relationship within the State, and its legal regu- 
lation a typical “domestic” affair. But as soon as a State concludes a 
treaty with other States concerning the regulation of this relationship, 
it becomes a foreign affair. If we discard the spatial metaphor, we thus 
find that the attempted distinction between the subject matters of na- 
tional and international law is a mere tautology. The so-called “domes- 
tic affairs” of a State are, by definition, those which are regulated by the 
national law; the “foreign affairs” are, by definition, those which 
are regulated by international law. The assertion that national law 
regulates domestic affairs, international law foreign affairs, boils down to 
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the truism that national law regulates what is regulated by national law, 
international law what is regulated by international law. 

Still there remains a certain truth in the statement that international 
law is “inter-State” law, whereas national law is, so to speak, one-State 
law. But this differentiation does not concern the subject matter, it 
concerns the creation of international and national law. While national 
law is created by one State alone, international law is usually created by 
the cooperation of two or several States. This holds of customary inter- 
national law as well as of contractual international law. There are, it is 
true, certain matters specific to international law, matters which can be 
regulated only by norms created by the collaboration of two or several 
States. These matters are — as we know — the determination of the 
spheres of validity of the national legal orders, and — as we may now 
add — the procedures of creating international law itself. But there is 
no subject matter which can be regulated only by national law, and not 
by international law. Every matter that is, or can be, regulated by na- 
tional law is open to regulation by international law as well. It is there- 
fore impossible to substantiate the pluralistic view by a difference in 
subject matter between international and national law. 

c. The “Source” of National and International Law 

In support of the pluralistic theory, it has been argued that the differ- 
ent systems of norms come from different sources. The phrase “source 
of law” is another metaphorical expression which — as we have seen — 
carries at least two different connotations. A “source of law” is, on one 
hand, a procedure in which norms are created; on the other hand, the 
reason why norms are valid. Let us, to begin with, see how the argument 
fares if the phrase is understood in the former sense. 

One distinguishes between two “sources of law” in this sense: custom 
and legislation (in the widest meaning of any statutory creation of law).* 
When one regards custom as a source of law, one presupposes that peo- 
ple ought to behave as they customarily behave. When one considers 
legislation as a source of law, one assumes that people ought to behave 
as special organs authorized to create law by their acts (the “legisla- 
tor” in the widest sense) ordain. Legislation, in the usual narrower sense, 
is only a special case of statutory creation, viz., the creation of a general 
norm by a special organ. But an individual norm, too, may have the 
character of statutory — in contradistinction to customary — law, as, 
for instance, a judicial decision or a norm created by contract or treaty. 

Both methods of creating law, the customary and the statutory one, 

♦ Cf. supra, pp. ii4f. « 
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occur in international as well as in national law. General international 
law, it is true, does not recognize legislation and lawmaking by the judi- 
ciary, the two most important methods of norm-creation in the modem 
State. But courts and legislative organs can be created by international 
treaty, which is itself a method of creating statutory law. The decisions 
of an international court are norms of International law, and so are also 
certain decisions of the Assembly of the League of Nations, which bind 
all members of the League and thus are analogous to statutes of na- 
tional law. Nothing prevents the creation by treaty of a collegiate organ 
that is competent to pass majority resolutions binding for the signatories 
of the treaty. If the centralization effected by the treaty does not go too 
far, such decisions would still be norms of international law (without 
having at the same time the character of national law). 

Since international legislation and judicial lawmaking are possible only 
on the basis of a treaty, and the binding force of treaties is based on a 
rule of customary international law, it may be said that the primary 
source (in the sense of method of lawmaking) of international law is 
treaty and custom, whereas the primary source of national law may be 
custom or legislation. Further, it is true that custom and treaty, creating 
international law, involve the cooperation of two or several States, while 
custom and legislation creating national law are functions of the organs 
of one State only. The methods of lawmaking are thus, in this respect, 
different in national and International law; but this is not a difference in 
principle. And even if national law were created in a totally different 
way from that in which international law is created — which is not the 
case — such a difference in the sources would not mean that the norms 
created in different ways belong to different and mutually independent 
legal systems. The difference between custom and legislation is far 
greater than that between a treaty of international law and a contract 
of national law. Yet, one and the same national legal order contains both 
customary and statutory law. 

d. The Reason of Validity of National and International Law 

I. The Reason of Validity of the National Legal Order 
Determined by International Law 

In order to answer the question whether international and national 
law are different and mutually independent legal orders, or form one uni- 
versal normative system, in order to reach a decision between pluralism 
and monism, we have to consider the general problem of what makes a 
norm belong to a definite legal order, what is the reason that several 
norms form one and the same normative system. In the first part of this 
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treatise,* it was shown that several norms belong to the same legal order 
if all derive their validity from the same basic norm. The question why 
a norm is valid necessarily leads back to an ultimate norm whose validity 
we do not question. If several norms all receive their validity from the 
same basic norm, then — by definition — they all form part of the same 
system. The question why a norm is a norm of American law or of inter- 
national law is thus a question of the basic norm of the American and of 
the international law. To determine the relationship between national 
and international law, we have to examine whether the norms of both de- 
rive their validity from different norms or from the same basic norm. 

The expression “source of law” is, as we have seen, sometimes under- 
stood to mean simply the reason why a norm is valid. If we adhere to 
this meaning of the term, the argument that international and na- 
tional law are separate systems because they have separate “sources” 
is not incorrect. Thus, we have to inquire what is the ultimate reason of 
validity of national law, and what is that of international law. 

In this way, the problem as to the relation between national and inter- 
national law has already been formulated, especially in German litera- 
ture.f But the answer usually offered — that the validity of national 
law has its reason in the “will” of one State, while the validity of inter- 
national law is based on the “combined wills” of several States — is only 
an anthropomorphic metaphor. A logical analysis would disclose that 
the metaphor hides an empty tautology. 

The answer to the question as to the basic norm of the national legal 
order has been given in the first part of this treatise.^ If the national 
legal order is considered without reference to international law, then its 
ultimate reason of validity is the hypothetical norm qualifying the “Fa- 
thers of the Constitution” as a law-creating authority. If, however, we 
take into account international law, we find that this hypothetical norm 
can be derived from a positive norm of this legal order: the principle of 
effectiveness. It is according to this principle that international law 
empowers the “Fathers of the Constitution” to function as the first 
legislators of a State. The historically first constitution is valid because 
the coercive order erected on its basis is efficacious as a whole. Thus, 
the international legal order, by means of the principle of effectiveness, 
determines not only the sphere of validity, but also the reason of va- 
lidity of the national legal orders. Since the basic norms of the national 
legal orders are determined by a norm of international law, they are 

* Cf. supra, pp. iioff. 

t Cf. my treatise. Das Problem der SouverXnxtXt inro die Theorie des VOlker- 
RECBTs (2d ed. 1923). 

t Cf. supra, pp. iisff- 
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basic norms only in a relative sense. It is the basic norm of the interna- 
tional legal order which is the ultimate reason of validity of the national 
legal orders, too. 

A higher norm can either determine in detail the procedure in which 
lower norms are to be created, or empower an authority to create lower 
norms at its own discretion. It is in the latter manner that international 
law forms the basis of the national legal order. By stipulating that an 
individual or a group of individuals who are able to obtain permanent 
obedience for the coercive order they establish are to be considered as a 
legal and legitimate authority, international law “delegates” the national 
legal orders whose spheres of validity it thereby determines. 

2. Revolution and Coup d’£tat as Law-creating Facts 
according to International Law 

In determining the reason of validity of the national legal orders, in- 
ternational law regulates the creation of national law. This is clearly 
illustrated in the case, repeatedly mentioned here, where the constitu- 
tion of a State is changed not in the way prescribed by the constitution 
itself, but violently, that means, by a violation of the constitution. If a 
monarchy is transformed into a republic by a revolution of the people, 
or a republic into a monarchy by a coup d’itat of the president, and if 
the new government is able to maintain the new constitution in an effica- 
cious manner, then this government and this constitution are, according 
to international law, the legitimate government and the valid constitution 
of the State. This is the reason why we have stated, in another connec- 
tion,* that victorious revolution and successful coup d’etat are, accord- 
ing to international law, law-creating facts. To assume that the con- 
tinuity of national law, or — what amounts to the same — the identity 
of the State, is not affected by revolution or coup d’etat, as long as the 
territory and the population remain by and large the same, is possible 
only if a norm of international law is presupposed recognizing victorious 
revolution and successful coup d’etat as legal methods of changing the 
constitution. No jurist doubts, for instance, that it is legally the same 
Russian State that e.\isted under the tsarist constitution and that now 
exists under the bolshevist constitution and under the new name of 
U. S. S. R. But this interpretation is not possible if we, ignoring inter- 
national law, do not go beyond the Russian constitution as it exists at a 
given moment. Then the continuity of the legal order and the identity 
of the Russian State become incomprehensible. If the situation is judged 
from this point of view, the State and its legal order remain the same 

* Cf. pp. 22of. . 
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only as long as the constitution is intact or changed according to its own 
provisions. That is the reason why Aristotle taught “that when the con- 
stitution (iroXiTa'a) changes its character and becomes different, the State 
too remains no longer the same.” * 

This view is inevitable if one tries, as Aristotle did, to comprehend the 
nature of the State without regard to international law. Only because 
modern jurists — consciously or unconsciously — presuppose interna- 
tional law as a legal order determining the existence of the State in every 
respect, according to the principle of effectiveness, do they believe in the 
continuity of national law and the legal identity of the State in spite of 
a violent change of constitution. 

In regulating, by its principle of effectiveness, the creation of the con- 
stitution of the State, international law also determines the reason of 
validity of all national legal orders. 

3. The Basic Norm of International Law 

Since national law has the reason of its validity, and hence its “source” 
in this sense, in international law, the ultimate source of the former 
must be the same as that of the latter. Then the pluralistic view cannot 
be defended by the assumption that national and international law have 
different and mutually independent “sources.” It is the “source” of na- 
tional law by which that law is imited with international law, whatever 
may be the “source” of this legal order. Which is the source, then, that 
is, the basic norm of international law? 

To find the source of the international legal order, we have to follow 
a course similar to that which led us to the basic norm of the national 
legal order. We have to start from the lowest norm within international 
law, that is, from the decision of an international court. If we ask why 
the norm created by such a decision is valid, the answer is furnished by 
the international treaty in accordance with which the court was insti- 
tuted. If, again, we ask why this treaty is valid, we are led back to the 
general norm which obligates the States to behave in conformity with 
the treaties they have concluded, a norm commonly expressed by the 
phrase pacta sunt servanda. This is a norm of general international law, 
and general international law is created by custom constituted by acts 
of States. The basic norm of international law, therefore, must be a 
norm which countenances custom as a norm-creating fact, and might be 
formulated as follows: “The States ought to behave as they have cu^ 
tomarily behaved.” Customary international law, developed on the basis 
of this norm, is the first stage within the international legal order. The 


♦ Aristotle, Politics, Book III, 1276b. 
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next stage is formed by the norms created by international treaties. The 
validity of these norms is dependent upon the norm pacta sunt servanda, 
which itself is a norm belonging to the first stage of general international 
law, which is law created by custom constituted by acts of States. The 
third stage is formed by norms created by organs which are themselves 
created by international treaties, as for instance decisions of the Council 
of the League of Nations, or of the Permanent Court of International 
Justice. 

4. The Historical and the Logico- juristic View 

The custom by which international law is created consists in acts of 
States. Thus, one might object, there must have been States before there 
could be any international law. But how can national law derive its 
validity from international law, if the rise of the latter presupposes the 
existence of the former? The fact that customary international law 
exists does not necessarily imply that the existence of States preceded 
the existence of international law. It would be quite possible that primi- 
tive social groups developed into States simultaneously with the develop- 
ment of international law. The fact that tribal law is, at least, not a later 
product than inter- tribal law * allows such a conjecture. But even if 
the existence of States really preceded the existence of international law, 
the historical relation between national and international legal orders 
does not preclude the logical relation which, it is maintained, exists be- 
tween their grounds of validity. 

As long as there was no international law, the reason of validity of 
national law was not determined by international law. If international 
law does not exist, or is not presupposed to exist as a legal order obligat- 
ing and authorizing the States, the principle of effectiveness is not a norm 
of positive law but only a hypothesis of juristic thiiiking. 

When, however, an international law arose and the principle of effec- 
tiveness became a part thereof, the national legal orders were brought 
into that relationship to international law which is asserted by the 
monistic theory. The States are sovereign as long as no international 
law exists or is assumed to exist. But if international law exists or is 
presupposed to exist, a legal order superior to those of the States is valid. 
Thus, under international law, the States are not sovereign, or, what 
amounts to the same thing, the international legal order, by determining 
the sphere and the reason of validity of the national legal orders, forms, 
together with the latter, one universal legal order. 


* Cf. supra, p. 334. 
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e. Conflicts between National and International Law 

Intcrnstions.! Iew End nEtionnl Iew Ere not, so it is SEid, pErts of one 
norniEtive system, becEUse they CEn, End in fECt do, contrEdict e ac h 
other. When e StEte enacts a statute which is contrary to some norm of 
international law, this statute nevertheless obtains the force of law. 
Simultaneously, the norm of international law remains valid. According 
to the critics of the monistic theory, this situation involves a logical con- 
tradiction. If it were a logical contradiction, they would undoubtedly be 
right in their conclusion that national and international law do not form 
one normative system. But the contradiction is only apparent. 

In case of a conflict between an established norm of international law 
and a more recent statute of national law, the organs of the State do not 
necessarily have to consider the statute as a valid norm. It is quite pos- 
sible that the courts could be empowered to refuse to apply such a statute, 
just as they are sometimes competent to refuse to apply an unconstitu- 
tional statute. In existing positive law, this is, however, an exception. 
We shall therefore here assume that the State organs have to consider 
statutes as valid, even if they are contrary to international law. 

The conflict between an established norm of international law and 
one of national law is a conflict between a higher and a lower norm. 
Such conflicts occur within the national legal order without the unity of 
this order thereby being endangered. When we studied this problem,* 
we arrived at the conclusion that a “norm-violating” norm — an “un- 
constitutional” statute or an “unlawful” or “illegal” decision of a court 
— is a highly misleading expression. That a lower norm, as one says, 
“does not correspond” to a higher norm, in reality means that the lower 
norm is created in such a way, or has such contents, that, according to 
the higher norm, it may be abrogated in another than the normal way; 
but, as long as the lower norm is not abrogated, it remains a valid norm, 
and that, according to the higher norm. The meaning of the latter is to 
render possible this abrogation. 

The fact that a higher norm determines the creation or the contents 
of a lower norm, however, may signify only that the organ which created 
the lower norm “not corresponding” to the higher norm is liable to a 
personal sanction. Then, the norm created by the responsible organ will 
not be abrogated. In both cases, there is no logical contradiction between 
the higher norm and the lower norm which does “not correspond” to the 
former. Illegality of a norm means possibility of abrogating the norm 
or p u nishi n g the norm-creating organ. 

♦ Cf. supra, pp. issff. 
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The framing of a “norm-violating” norm may be a delict to which the 
legal order attaches a sanction. From our earlier considerations, it is 
clear that the occurrence of a fact does not logically contradict the norm 
which makes it a delict. The delict is not in contradiction to law, it is 
not a negation of law, it is a condition determined by law. Thus, there 
is no logical difficulty in acknowledging that valid legal norms may arise 
out of a delict. The principle Ex injuria jus non oritur may belong to a 
given positive legal order, but does not necessarily do so. In its general 
form, it is not a logical but a political postulate. The creation of a valid 
constitution by revolution or coup d'etat is a clear proof of this. The 
making of a certain norm may — according to a higher norm — be a 
delict and e.\pose its author to a sanction, but the norm itself may — 
again according to the higher norm — be valid; valid not only in the 
sense that it may remain valid as long as it is not annulled, but also in 
the sense that it may not be voidable merely because of its origin in a 
delict. 

This is exactly the case in the relationship between international and 
national law. International law usually obligates a State to give its 
norms certain contents in the sense that if the State enacts norms with 
other contents, then the State is liable to an international sanction. A 
norm that, as one says, is enacted in “violation” of general international 
law, remains valid even according to general international law. General 
international law does not provide any procedure in which norms of na- 
tional law which are “illegal” (from the standpoint of international law) 
can be abolished. Such a procedure exists only in particular interna- 
tional law and in national law. 

If the contents of norms of a national legal order are determined by 
international law, it is in an alternative sense only. The possibility of 
norms with contents other than those prescribed is not e.xcluded. Such 
norms are discriminated against only insofar as the act of making them 
is made an international delict. But neither the international delict, con- 
sisting in the making of the norm, nor the norm itself, is in logical con- 
tradiction to international law, any more than the so-called unconstitu- 
tional law is in logical contradiction to the constitution. And just as the 
possibility of “unconstitutional laws” does not, therefore; affect the unity 
of the national legal order, so the possibility of a national law “violating” 
international law does not affect the unity of the legal system comprising 
both. The exponents of the pluralistic theory thus are mistaken when 
they think it possible to disprove the unity of national and international 
law by pointing at possible contradictions between the two. 
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/. The Unity of National and Internatiofial Law 
as a Postulate oj Legal Theory 

I. The Possible Relationship between Two Systems of Norms 

The unity of national and international law is an epistemological 
postulate. A jurist who accepts both as sets of valid norms must try to 
comprehend them as parts of one harmonious system. This is a priori 
possible in either of two different ways. Two sets of norms can be parts 
of one normative system because one, being an inferior order, derives its 
validity from the other, a superior order. The inferior order has its 
relative basic norm, and that means, the basic determination of its crea- 
tion, in the superior order. Or two sets of norms form one normative 
system because they both, being two coordinate orders, derive their 
validity from one and the same third order which, as a superior order, 
determines not only the spheres but also the reason of their validity, 
and that means, the creation of the two inferior orders. 

The procedure of creation and, hence, the reason of validity of an 
inferior order, can be determined by a superior order, as pointed out, 
directly or indirectly. The superior order can either itself state the 
procedure in which the norms of the inferior order are to be created, or 
merely empower an authority to create norms for a certain sphere at its 
own discretion. The higher order is said to “delegate” the lower order. 
Since the relative basic norm of the inferior orders is part of the superior 
order, the Inferior orders themselves can be conceived of as partial orders 
within the superior as a total order. The basic norm of the superior order 
is the ultimate reason of validity of all the norms, including those of the 
inferior orders. 

The relationship of international and national law must correspond to 
one of these two types. International law can be superior to national law 
or vice versa; or international law can be cooordinated to national law. 
Coordinaton presupposes a third order superior to both. Since there is 
no third order superior to both, they themselves must be in a relationship 
of superiority and inferiority. Entirely e.xcluded is the possibility that 
they should exist side by side, one independent of the other, without 
being coordinated by a superior order. 

The pluralistic theory, which' asserts this to be the case, invokes the 
relationship between law and morality in support of its assertion. These 
two normative systems are, it is true, independent of one another, insofar 
as each has its own basic norm. But the relationship between law and 
morality itself shows that two normative systems cannot be simultane- 
ously considered as valid unless they are thought of as parts of a single 
system. 
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2. The Relationship between Positive Law and Morality 

Let us consider the case of a conflict between a norm of positive law 
and a norm of morality. Positive law can, for instance, stipulate an 
obligation to render military service, which implies the duty to kill in 
war, while morality, or a certain moral order, unconditionally forbids 
killing. Under such circumstances, the jurist would say that “morally, 
it may be forbidden to kill, but that is irrelevant legally.” From the 
point of view of positive law as a system of valid norms, morality does 
vitot exist as such ; or, in other words, morality does not count at all as a 
y system of valid norms if positive law is considered as such a system. 
From this point of view, there exists a duty to perform military service, 
no contrary duty. In the same way, the moralist w'ould say that “legally, 
one may be under the obligation to render military service and kill in 
war, hut that is morally irrelevant.” That is to say, law does not appear 
at all as a system of valid norms if we base our normative considerations 
on morality. From this point of view, there exists a duty to refuse mili- 
tary service, no contrary duty. Neither the jurist nor the moralist asserts 
that both normative systems are valid. The jurist ignores morality as a 
system of valid norms, just as the moralist ignores positive law as such 
a system. Neither from the one nor from the other point of view do there 
exist two duties simultaneously which contradict one another. And there 
is no third point of view. 

To con.sider law and morality from one and the same point of view as 
simultaneously valid orders is possible only if one order is thought of as 
“delegating” the other. Positive law frequently refers to a certain system 
of morality, at least to regulate certain particular human relations; and 
many systems of morality acknowledge — with more or less extensive 
reservations — existing positive law. The delegated part of morality is 
part of positive law, and the delegated part of law has the same relation 
to morality. To consider law and morality from one and the same point 
of view as valid orders, or, what amounts to the same thing, to accept 
law and morality as simultaneously valid systems, means to assume the 
existence of a single system comprehending both. 

All quest for scientific knowledge is motivated by an endeavor to find 
unity in the apparent multiplicity of phenomena. Thus, it becomes the 
task of science to describe its object in a system of consistent statements, 
that is, statements not contradicting each other. That is true also for 
the sciences of law and morality, sciences whose objects are norms. Con- 
tradictions are also banned within the sphere of these sciences. Just as 
it is logically impossible to assert both “A is,” and "A is not,” so it is 
logically impossible to assert both "A ought to be” and “A ought not 
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to be.” What is valid, can be described only in phrases like “You ought 
to. . . .” It is in such terms that the jurist describes the system of sup- 
posedly valid legal norms and the moralist describes the system of sup- 
posedly valid moral norms. Two norms which by their significance con-^ 
tradict and hence logically exclude one another, cannot be simultaneously ‘ 
assumed to be valid. It is one of the main tasks of the jurist to give a 
consistent presentation of the material with which he deals. Since the 
material is presented in linguistic expressions, it is a priori possible 
that it may contain contradictions. The specific function of juristic inter- 
pretation is to eliminate these contradictions by showing that they are 
merely sham contradictions. It is by juristic interpretation that the legal 
material is transformed into a legal system. 

3. Collision of Duties 

Against our thesis that two contradictory norms cannot both be valid, 
one might argue that, after all, there are such things as collisions of 
duties. Our answer is that terms like “norm” and “duty” are equivocal. 
On the one hand, they have a significance that can be expressed only by 
means of an ought-statement (the primary sense). On the other hand, 
they also are used to designate a fact which can be described by an is- 
statement (the secondary sense), the psychological fact that an ini’vidual 
has the idea of a norm, that he believes himself to be bound by a duty 
(in the primary sense) and that this idea or this belief (norm or duty in 
the secondary sense) disposes him to follow a certain line of conduct. It 
is possible that the same individual at the same time has the idea of two 
norms, that he believes himself bound by two duties which contradict 
and hence logically exclude one another; for instance, the idea of a norm 
of positive law which obligates him to render military service, and the 
idea of a norm of morality which obligates him to refuse to render mili- 
tary service. The statement describing this psychological fact, however, 
is no more contradictory than, for instance, the statement that two op- 
posite forces work at the same point. A logical contradiction is always a 
relation between the meaning of judgments or statements, never a rela- 
tion between facts. The concept of a so-called conflict of norms or 
duties means the psychological fact of an individual’s being under the 
influence of two ideas which push him in opposite directions; it does 
not mean the simultaneous validity of two norms which contradict one 
another. 

4. Normativity and Factuality 

The failure to distinguish between the two senses of words like “norm” 
and “duty” is the main cause why one does not realize that two sets of 
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valid norms must always be parts of one single system. When the word 
“norm” is used (in its secondary sense) to express the fact that indi- 
viduals have the idea of norms, that individuals believe themselves bound 
by norms and are motivated by such ideas, if the term “norm” means an 
“is,” not an “ought,” then it is possible to assert that there e.xist norms 
which contradict each other; and it is then possible to assert that there 
“exist” side by side complexes of norms which are not parts of one and 
the same system of norms. But the norms of which these statements 
speak are an object of psychology and sociology, not of juristic theory. 
The latter is not concerned with what ideas and beliefs people actually 
have, for instance, with regard to military service, but with the question 
whether or not people legally ought to perform, are obliged to perform, 
military service, that is, with norms or duties in the primary sense. A 
sociologist or psychologist may observe that some people believe them- 
selves to be obliged, that others believe the opposite, and that some oscil- 
late between the two views. A sociologist or psychologist sees only the 
factual, not the normative aspect of law and morality. He conceives of 
law and morality as a complex of facts, not as a system of valid norms. 
He cannot, therefore, furnish any answer to the question whether one 
ought to render military service. That question can be answered only 
by the jurist or the moralist who considers law or morality as a system 
of valid norms, that is to say, of propositions about what men ought to 
do, and not of statements about what men actually do, or actually believe 
they ought to do. It is the point of view of normativity, not that of 
factuality. 

g. Primacy 0} National Law, or Primacy of International Law 
I. National and International Personality of the State 

It is the law as a system of valid norms, not the law as a complex of 
facts, to which must be referred all that has been said here about the 
necessity of comprehending national and international law as elements 
of one universal system. This tendency toward establishing unity in the 
plurality of legal norms is immanent in all juristic thinking. And this 
tendency prevails even in the theory of those who advocate the plural- 
istic construction. Usually, they do not deny that the State is a subject 
of international law as well as the support of a national legal order. If, 
then, there were no unifying relation between international and na,tionaI 
law, the State, in its former capacity, would have to be an entity totally 
separate from the State in its latter capacity. From the juristic point of 
view, there would then exist two different States under the same name, 
two Frances, two United States, and so on, a France of national law, and 



THE UNITY OF TAW 377 

a FraBEC' ®f rnternatioaaJl law, etc. Ttas almird cemeeqQHDEe is i™* ac- 
cepted bj tbe pltnailists^ 

Sametnn^,. tt is trae. tBse plaaralltsts assert ttwnt tine imtigmaitriBiiiBiili gmniH 
tlte Bational perscjnaEtjr cf tE» State are dSstiiitet.* Birt mHmmi onfljr 
tliat tbe same IdecticaL State has both an internationaL a nastibnaii 
persamLttv,. fust as a human heins has both a moraT ansi a junistiE 
It hss iKver been disputed that it is the same iledcc' that mndiirfeg an 
intematSsnal treatv Ttdth another State in the sphere of intematiaiuiIlIlaOTf,, 
and that enecntes this treaty in the sphere ot natianaE law.. Taire ftnr 
instance a treaty by which one State is obliged tO' naturalihe rntimrra: of 
another State only on the condition that they be reieased Swn tfiEir 
natLonality by the other State. Then it is ebvTQusIy the same State thai;- 
as a snhfect of internadcnai la-sr. has tondnded the traitjr ami,, as a 
subject of national law. rna.hs r smtuie by whi'di acquiation. and Icssof 
nationality are tegclatsi a.:-.:-.:riiag ±e treaty. It is pcsabDe to.' s^' 
that a human being has bed a legal aa.i a moral peramaSty,. .Tmi tfnrt- 
these gersenaiides. as cwo iif eren: rv-ilitfes of the .same ^-mrrnTrr IS wfrfr 
are not identical. J^rr the human being is a btoIogico-physinli^giiMuiriit. 
and as snch the :f ±'sse tw: lidecent gersjndlities.. Tbadrdie 

same human being 'has both a Legal and a moral piersmaBis;”' is $ 
metaphorical way ■: f .emressing the fa.tt that the behaviiji- of the same 
hm-rrarr being — .IS a certain bioIogico-physEQlaipml unit — is adsiect 
both to leigal and t.; moral norms. 

But ±e .State is nc' bbrlcric-i-chysicl jirical nnit nor (irten a .sadhlindnai 
one.f The rilaticn hetwetia State and law is radically diffisnmt finmnticat 
b^weai indivuical an i law. The statement that law ramolhis the be- 
havior 0 1 th(e Sta-te means that law rerdates the behavior of human; inriii- 
viduais in - State' fashion.. The State is not. iuce human indiviifaafe, am 
objiect o£ fegal reguJatron but is the leaai regedatfim ftsdf,. a ^pedife: Bagdl 
order. The State is beSevai to- be an object of regalaiiitii onl^ branaiHffi 
the a[nt]irQp(:mi:rp.hic. pensoniJicatioti of this order Eeads os finrt tm lifaHn 
it tQ' a hnrr.-3.-n hairvidual and thei to rr'.=talce it for a saperimmani iinEi- 
vidnaL 

This Enmioiis.'dble hv-poatatizstion is the sotnme of the belief ttbaE Ifle 
State, as' weE as an. ihdivTdaal. can have two- personaJitiss.. Iff tine State 
is Holt — as a iriTnirgniii — ttlne t!& Ir^^I bait iffids 

♦ Pniiimam i Jfcmrrrnn-inT. Cotss ESS BSOsir ISfSSSSJUniSSaaL 54;,. 40^. TIBl'if 

anulthmw ^ ^ i mrmhrr*nr s^}SC3£S <s£ t] T>f ^bsSSuy^ TSlSSe&SSS &£ aptSJfc- 

ngi of ffie ttffrmi “S'Eafie”: “TBn® tamB ^Stsffief ^affiySng - - - t9ke si&gM <rf w. i itrii ii nid l 
Ifg piii oBii&it;. dhtennuiiss ai ttrwt kriy CtBuai Hag ss t&e off 

intcDDattum:^ Ikw..”' 

t Cff. miffKtc,, ppi. rSi®, 



NATIONAL AND INTERNATIONAL LAW 


378 

regulation itself, a legal order, then the identity of the State is the iden- 
tity of a legal order. The pluralists do not deny the identity of the State 
as the common substratum of its personality of international as well as 
national law. They cannot deny that it is the same State that, for in- 
stance, according to international law, is obliged to declare war before 
the commencement of hostilities against another State, and that, accord- 
ing to its constitution, actually issues a declaration of war. But if they 
have to describe the legal reality without the aid of an anthropomorphic 
personification, they have to admit that the identity of the State is not 
the identity of a substratum different from the order regulating it, but 
is, instead, the identity of the order regulating the behavior of individ- 
uals in their capacity as organs of this order. The identity of the State 
as subject of international law and as subject of national law means that, 
finally, the international legal order obligating and authorizing the State 
and the national legal order determining the individuals who, as organs 
of the State, execute its international duties and exercise its international 
rights, form one and the same universal legal order. 

2. Transformation of International into National Law 

If one assumes that national and international law are disconnected 
systems of norms, then one must also assume that norms of international 
law cannot be directly applied by the organs of a State, and that the 
latter, especially the courts, can apply directly only norms of national 
law. If a norm of international law, for instance, an international treaty, 
is to be applied by the courts of a State, the norm, according to this view, 
first has to be transformed into national law by a legislative act creating 
a statute or an ordinance having the same contents as the treaty. This 
consequence of the pluralistic theory does not tally with the actual con- 
tents of positive law. International law needs transformation into na- 
tional law only when the necessity thereof is stated by the constitution 
of the State. If the constitution is silent on this point — as it sometimes 
is — the State courts are competent to apply international law directly, 
especially treaties concluded according to the constitution by their own 
government with the governments of other States. This is possible only 
if the norm created by the treaty according to its own meaning is to be 
applied directly by the State courts, which, for instance, is not the case 
if the international treaty obligates the State only to issue a statute whose 
contents are determined by the treaty. 

Certainly there are norms of international law which are not intended 
for direct application by the judicial and administrative organs of the 
State. An international treaty to the effect that the State has to treat a 
minority in a particular manner can, for instance, have the meaning only 
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that the State has to enact, through its legislative organ, an adequate 
statute which is to be applied by its courts and administrative organs. 
But the treaty may be formulated in such a way that it can be applied 
directly by the courts and administrative organs. Then, transformation 
of international into national law — by a legislative act of the State — 
is superfluous, unless it is necessary because for instance, the constitution 
of the State stipulates that the courts and administrative authorities are 
to apply only and exclusively statutes (or norms of customary national 
law) and ordinances. 

If the State organs are authorized to apply international law directly 
(as they will be if national law does not prevent them from so applying 
it), the question arises what norm they have to apply if national and 
international law “contradict” one another. The question can be an- 
swered only by positive law. The constitution may state, either that 
national law shall always be applied, even if it is in conflict with inter- 
national law, or that the conflict shall be solved according to the principle 
lex posterior derogat priori. In the latter case, the courts have to apply 
a statute which “contradicts” a preceding treaty although the latter has 
not been abolished by the statute according to international law. The 
application of the statute constitutes an international delict. Finally, 
the constitution may state that international law shall always have 
precedence over national law. The courts may be authorized to refuse 
application of statutes or even to annul statutes because of their being 
in conflict with an international treaty or a norm of common international 
law. Then, statutes violating international law are treated in the same 
way as, according to some constitutions, statutes violating the constitu- 
tion are treated. 

Which of these three possibilities obtains in a given case, can be de- 
cided only by an interpretation of the positive legal order in question. 
Likewise, the question whether a transformation of international law 
into national law is necessary can be answered only by positive law, not 
by a doctrine of the nature of international or national law or of their 
mutual relation. By deducing the general necessity of transformation 
from the alleged independence of national from international law, the 
pluralistic theory comes into conflict with positive law and thus proves 
its inadequacy. The inadequacy of the pluralistic theory is sufficiently 
patent from the fact alone that it assumes such transformation to be 
generally necessary. 

3. Only One National Legal Order as a System of Valid Norms 

If the pluralists were consistent, if they really considered national and 
international law, like law and morality, as two different and mutually 



NATIONAL AND INTERNATIONAL LAW 


380 

independent orders, they would have to desist from considering both 
international and national law as systems of simultaneously valid norms. 
Just as the jurist ignores morality, the moralist law, so the international 
jurist would have to ignore national law, and the national jurist inter- 
national law. A theorist of international law would have to accept na- 
tional law, a theorist of national law, conversely, international law, only 
as a fact, not as a system of valid norms. The exponents of the pluralistic 
theory, however, regard national and international law as two systems 
of norms which are valid simultaneously, and they have to do so, since 
the international legal order is meaningless without the national legal 
order, and the legal existence of the State cannot be understood without 
taking into consideration the international law determining this existence. 

Should one decide to consider national law as alone valid, one would 
have to choose one national order as the only system of valid norms. 
What has been said of the relationship between international and national 
law holds also of the relationship between the various national legal 
orders. Validity can be simultaneously predicated of two national legal 
orders only if they are thought of as forming one single system. Inter- 
national law is the only legal order that could establish such a connection 
between them. If national and international law are disconnected, the 
various national legal orders, therefore, must also be disconnected. A 
theorist adhering to the pluralistic view thus would have to pronounce 
one national legal order — for instance that of his own Stale — as the 
only valid legal order. 

To recognize the social order of one’s own group as being the only true 
“law” is a typically primitive view, comparable to the view that only 
the members of one’s own group are true human beings. In the language 
of some primitive tribes, the term designating “human being” is the 
same as that by which the members of the tribe designate themselves, in 
contradistinction to members of other tribes. Originally, the ancient 
Greeks considered only their own “polis” as a legal community, dis- 
missing all foreigners as outlawed barbarians. Even today, one is in- 
clined not to accept the social order of another community as “law” in 
the full sense of the word, especially when the order embodies political 
principles different from one’s own. 

4. The Recognition of International Law 

Since, on the one hand, the validity of national law is considered to be 
a matter of course, and, on the other hand, it is hardly possible to deny 
outright the validity of international law, tiie pluralists have recourse to 
a hypothesis by which they — unintentionally — nullify the mutual in- 
dependence of national and international law that they wish to uphold. 
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By this hypothesis, they establish also a normative relationship between 
the various national legal orders and thus reopen the possibility of con- 
sidering both the international and all the national legal orders as systems 
of valid norms. We refer to the well-known statement that international 
law is valid for a State only if it is “recognized” by the State. 

This is by no means a rule of positive international law. Positive inter- 
national law does not make its validity for a State dependent upon rec- 
ognition by this State. When a new State comes into e.xistence, this 
State, according to international law, immediately receives all obligations 
imposed and all rights conferred upon a State by this legal order, inde- 
pendently of whether or not the State recognizes international law. Ac- 
cording to international law itself, it is not necessary to prove that a 
State has consented to a norm of general international law in order to 
be able to assert that, in a concrete case, this State has violated an obli- 
gation or another State has infringed upon its right stipulated by the 
norm in question. A norm of international law which makes its own 
validity for the State dependent upon its recognition by the State is 
logically impossible, because the validity of such a norm presupposes a 
validity of the international law independent of its recognition. 

A different question is whether the legal existence of a State is de- 
pendent upon recognition by other States. This question has been an- 
swered in the affirmative in a previous chapter.* Some authors assume 
that recognition of international law by the State to be recognized is an 
essential condition of its recognition as a State. However, as pointed 
out, international law itself does not, and cannot, prescribe its recog- 
nition on the part of the States as a condition for its validity for the 
States. International law only makes its application to the relation 
between two communities dependent on the fact that they mutually 
recognize one another as States. It is positive international law itself 
that gives the recognition of one State by another its characteristic legal 
effects. Thus, mutual recognition of communities as States presupposes, 
the validity of international law. 

The recognition of a community as a State is an act provided by posi- 
tive international law. The recognition of international law by a State 
— as a recognition of its validity for that State — cannot possibly be an 
act anticipated by international law, for such an act would — as pointed 
out — presuppose the validity of international law. The thesis that in- 
ternational law becomes valid for a State only if it is recognized by the 
State, is a h}rpothesis made by the theoretical jurist in his attempt to 
comprehend the world of law. It by no means concerns the contents of 


* Cf. supra, pp. 221S. 
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positive law; but it does concern the h3rpothetical reason of validity of 
international law. The opposite thesis, that international law is valid 
for the States without any recognition on their part, is also a juristic 
hypothesis only, not a positive norm of international law. The latter is, 
and has to be, silent on this point. 

5. The Primacy of National Law 

The thesis that international law becomes valid for a State only if 
recognized by that State amounts to saying that the reason why interna- 
tional law is valid for a State, is the “will” of this State. This means that 
international law, according to this view, is valid for a State only if the 
legal order of the State contains a norm stipulating that the relations of 
this State to other States are subject to international law. The relation 
between national and international law is thus regarded as analogous to 
that between national law and a given system of morality, when the 
former refers to the latter in order to regulate certain human relations, 
or — to use the term here suggested — when the legal order “delegates” 
the moral order to a certain extent. International law is considered as a 
part of national law. 

Usually, the national legal order does not explicitly “delegate” inter- 
national law, in other terms: normally, the State does not recognize 
international law by a legislative or executive act. One therefore speaks 
of a tacit recognition of international law by the State, evidenced by 
conclusive actions such as the sending of diplomatic agents to other 
States and the receiving of such agents from them, or the making of 
international treaties. It sometimes happens, it is true, that a norm of 
the national legal order expressly refers to international law. Thus, 
the Weimar constitution of Germany (Article 4) states: “The universally 
recognized rules of international law are valid as binding constituent 
parts of German Federal law.” The interpretation of such a norm de- 
pends on our theory of the relationship between national and interna- 
tional law. If it is assumed that international law is valid for a State 
without any recognition on the part of this State, then the norm in ques- 
tion is but a general transformation of international into national law 
prescribed by this particular constitution. If, however, it is assumed that 
international law is valid for a State only if “recognized” by this State, 
the norm in question is considered to be a “recognition” of international 
by national law. 

According to the first theory, international law is a legal order superior 
to all the national legal orders which, as inferior legal orders, are “dele- 
gated” by the international legal order, and form, together with the latter, 
one universal legal order. According to the second theory, the national 
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to be the cause of an effect must be considered to be at the same time 
the effect of another cause. In the infinite chain of causes and effects, that 
is to say, within natural reality, there cannot be a first cause, and, there- 
fore, no sovereignty. 

The State in its capacity as legal authority must be identical with the 
national legal order. That the State is sovereign means that the national 
legal order is an order above which there is no higher order. The only 
order that could be assumed to be superior to that of the national legal 
order is the international legal order. The question whether the State is 
sovereign or not thus coincides with the question whether or not inter- 
national law is an order superior to national law. 

That an order is “superior” to another order is — as we have pointed 
out — * a figurative expression. It means that one order, the inferior 
one, derives its reason of validity, its relative basic norm, from another, 
the superior order. The problem of the sovereignty of the State is not 
the problem whether a natural object does or does not have a given 
property. It cannot be answered in the same way as, for instance, the 
question of what is the specific weight of a metal; that is to say, by 
observation of natural reality or — in an analogous way — by an anal- 
ysis of the contents of positive (national and international) law. The 
result of our analysis was that international law, through its principle of 
effectiveness, determines the sphere and reason of validity of national 
law, and thus the superiority of international to national law seems to 
be imposed by the contents of law itself. But from the point of view of 
the recognition theory, international law determines the sphere and 
reason of validity of national law only if international law has some 
validity; and it is valid only if recognized by the State. After the State 
has recognized international law, this order, by its very contents, deter- 
mines the sphere and even the reason of validity of the national legal 
order. But since this effect is brought about only by recognition of 
international law on the part of the State, international law determines 
the sphere and the reason of validity of national law only in a relative 
sense. Finally, national law is the supreme order, and international law 
has its reason of validity in national law. According to the recognition 
theory, the basic norm of the national legal order is the absolute supreme 
source of the validity of all law and hence the State can be conceived of 
as sovereign. 

The thesis of the recognition theory: the primacy of national over 
international law, is — as pointed out — only a juristic h3rpothesis, just 
like the opposite thesis: the primacy of international law. Hence, “sover- 


♦ Cf. supra, pp. 1238., 373ff. 
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eignty of the State” is not a fact which can, or cannot, be observed. The 
State neither “is” or “is not” sovereign; it can only be presupposed to 
be or not to be sovereign; and this presupposition depends upon the 
hypothesis with which we approach the sphere of legal phenomena. If 
we accept the hypothesis of the primacy of international law, then the 
State “is not” sovereign. Under this hypothesis, the State could be pro- 
nounced sovereign only in the relative sense that no other order but the 
international legal order is superior to the national legal order, so that 
the State is subjected directly to international law only. If, on the other 
hand, we accept the hypothesis of the primacy of national law, then the 
State “is” sovereign in the original absolute sense of the term, being 
superior to any other order, including international law. 

2. Sovereignty as Exclusive Quality of Only One Order 

If the phenomena of law are interpreted according to the h3T)othesis 
of the primacy of national law, one national legal order only, and there- 
fore one State only, can be conceived as sovereign. This hypothesis is 
possible only from the point of view of one national legal order. Only 
that State can be presupposed to be sovereign whose legal order is the 
starting point for the whole structure. The necessary relationship be- 
tween this State and the other States can be established only by inter- 
national law, and only if it is admitted that international law determines 
the spheres of validity of the legal orders of these States. International 
law is, however, according to the basic hypothesis, valid only because it 
is recognized by the first-mentioned State, which “is” sovereign because 
the international legal order is considered as part of, and hence as in- 
ferior to, its legal order. Since the other national legal orders derive their 
validity from international law, they have to be considered as inferior to 
the legal order of the State which first is, and which, therefore, alone can 
be presupposed to be, sovereign. This national legal order, through the 
medium of international law which is part of it, comprises all the other 
national legal orders “delegated” by the international legal order. These 
other national legal orders are, according to international law, valid ex- 
clusively for their specific territorial and personal spheres, and can be 
created and modified only according to their own constitutions. But in- 
ternational law, which guar^tees the other States this relative sover- 
eignty, has — from the point of view of this interpretation — its reason 
of validity in the national legal order from which the interpretation pro- 
ceeds. Only this national legal order which, with respect to the reason 
of validity, not with respect to the contents of other national legal orders, 
presents itself as the universal legal order, is absolute sovereign, and this 
means that only this State is sovereign in the original sense of the term. 
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The sovereignty of one State excludes the sovereignty of every other 
State. 

This is an inevitable consequence of the recognition theory based on the 
hypothesis of the primacy of national law. Most e.xponents of these views, 
however, do not think them out to their last consequences. They conceive 
the world of law as a number of isolated national legal orders, each of 
which is sovereign and each of which contains international law as a part. 
For reasons that have already been explained, this legal pluralism is 
logically impossible. There would, incidentally, on this view, exist as 
many numerically different international legal orders as there are States 
or national legal orders. It is, however, logically possible that different 
theorists interpret the world of law by proceeding from the sovereignty 
of different States. Each theorist may presuppose the sovereignty of his 
own State, that is to say, he may accept the hypothesis of the primacy 
of his own national legal order. Then he has to consider the international 
law which establishes the relations to the legal orders of the other States 
and these national legal orders as parts of the legal order of his own 
State, conceived of as a universal legal order. This means that the picture 
of the world of law would vary according to what State is made the basis 
of the interpretation. Within each of these systems, erected on the 
hypothesis of the primacy of national law, one State only is sovereign, 
but in no two of them would this be the same State. 

i. The Philosophical and Juristic Significance oj the 
Two Monistic Hypotheses 

I. Subjectivism and Objectivism 

The hypothesis of the primacy of national law is a parallel to the 
subjectivistic philosophy which, in order to comprehend the world, pro- 
ceeds from the philosopher’s own ego and, hence, interprets the world as 
the will and idea of the subject. This philosophy, proclaiming the sov- 
ereignty of the ego, is incapable of comprehending another subject, the 
non-ego, the tu claiming to be also an ego, as an equal being. The sover-. 
eignty of the ego is incompatible with the sovereignty of the tu. The 
ultimate consequence of such a subjectivistic philosophy is solipsism. 

The theory of the primacy of national law is State subjectivism. It 
makes the State which is the starting point of its construction, the 
theorist’s own State, the sovereign center of the world of law. But this 
philosophy of law is incapable of comprehending other States as equal 
to the philosopher’s own State, and that means, as legal beings which 
are sovereign, too. The sovereignty of the State-ego is incompatible with 
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the sovereignty of the State-/M. The ultimate consequence of the primacy 
of national law is State solipsism. 

The ego and the tu can be conceived of as equal beings only if our 
philosophy proceeds from the objective world within which both exist 
as parts, and neither of them as sovereign centers of the whole. Similarly, 
the idea of the equality of all States can be maintained only if we base 
our interpretation of legal phenomena on the primacy of international 
law. The States can be considered as equal only if they are not pre- 
supposed to be sovereign. 

Neither the hypothesis of the primacy of international law, nor that 
of the primacy of national law is in any way concerned with the material 
contents of positive law. The international obligations and rights of the 
States are exactly the same whether the one or the other of the two 
hypotheses is assumed. The fact that the positive law of a certain State 
declares the international legal order a part of its national legal order 
cannot prevent legal theory from assuming that the validity of inter- 
national law does not depend upon a recognition on the part of the State, 
that is, from accepting the hypothesis of the primacy of international 
law. Nor does the fact that positive international law determines the 
spheres and the reason of the validity of the national legal orders pro- 
hibit the assumption that international law is valid for a State only if 
recognized by this State, which is the hypothesis of the primacy of na- 
tional law. 


2. Wrong Uses of the Two Hypotheses 

The two hypotheses — which are merely two different ways of com- 
prehending all legal phenomena as parts of a single system — are, it is 
true, sometimes misused as the basis for assertions about the contents of 
positive law. From the assumed primacy of national or international 
law one attempts to draw conclusions which oppose the actual con- 
tents of the positive law. Thus, according to those who presuppose the 
primacy of national law, the sovereignty of the State implies that the 
State is not always bound by treaties which it has concluded with other 
States; or that the State cannot be subjected to the compulsory jurisdic- 
tion of an international court; or that it cannot be obligated against its 
will by majority resolutions of collegiate international organs; or that 
national law cannot have its origin in a procedure of international law; 
especially, that the sovereignty of the State is incompatible with the idea 
that its constitution is created by an international treaty; and so on. 
These are all questions which cannot be answered by deductions from 
the concept of sovereignty but only by an analysis of positive law; and 
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positive law shows that all the assertions quoted here are inaccurate. 
Those who accept the hypothesis of the primacy of international law, 
however, are just as mistaken when they maintain that international law 
overrides national law, that a norm of national law is null if it contradicts 
a norm of international law. This would be the case only if there existed 
a positive norm providing a means of annulling a norm of national law 
because of its contradiction to a norm of international law. General 
international law, at any rate, does not contain any such norm. 

The two monistic theories may be accepted or rejected in the face of 
any empirically given stipulations of positive national or international 
law — just because they are epistemological hypotheses that do not 
carry any implications in that respect. 

3. The Choice between the Two Hypotheses 

In our choice between them, we are as free as in our choice between a 
subjectivistic and an objectivistic philosophy. As the choice between the 
latter cannot be dictated by natural science, so the choice between the 
former cannot be made for us by the science of law. In our choice, we 
are obviously guided by ethical and political preferences. A person 
whose political attitude is one of nationalism and imperialism will natu- 
rally be inclined to accept the hypothesis of the primacy of national law. 
A person whose sympathies are for internationalism and pacifism will be 
inclined to accept the hypothesis of the primacy of international law. 
From the point of view of the science of law, it is irrelevant which hy- 
pothesis one chooses. But from the point of view of political ideology, 
the choice is important since tied up with the idea of sovereignty. 

Even if the decision between the two hypotheses is beyond science, 
science still has the task of showing the relations between them and 
certain value systems of an ethical or political character. Science can 
make the jurist aware of the reasons for his choice and the nature of the 
hypothesis he has chosen, and so prevent him from drawing conclusions 
which positive law, as given in experience, does not warrant. 
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I. THE IDEA OF NATURAL LAW AND THE ESSENCE 
OF POSITIVE LAW 


A. Social Theory and the Problem of Justice 

The problem of society as an object of scientific knowledge was origi- 
nally the problem of determining a just order of human relationships. 
Sociology made its appearance as ethics, politics, jurisprudence, whether 
independently or as a systematic part of theology. In each case it was 
a normative science, a. doctrine of values. Only with the beginning of 
the nineteenth century does the tendency emerge to employ a causal 
method in the treatment of problems of social theory. It no longer pro- 
motes an inquiry into justice, but into the causal necessity in the actual 
conduct of men; it is not a study which seeks to determine how men 
ought to act, but how they actually do act and must act according to the 
laws of cause and effect. 

The whole turn of social theory from a normative to a causal inquiry 
signified a denaturation of its object of knowledge. That the natural 
sciences should thus push the social sciences into something not unlike 
an act of self-destruction, cannot be explained entirely by the fact that 
the successes of natural science in the nineteenth and twentieth centuries 
commended its method as a model. This transformation of the science 
of social relationships from an ethical science into a causal sociology, 
explaining the reality of actual conduct and therefore indifferent to 
values, is largely accomplished today. It is, fundamentally, a withdrawal 
of social theory before an object which it has lost all hope of mastering, 
an involuntary admission on the part of a thousand-year-old science that, 
at least temporarily, it abandons its essential problem as insoluble. 

It is particularly the juridical science of the nineteenth and twentieth 
centuries which expressly declares itself incapable of drawing the prob- 
lem of justice into the scope of its inquiries. On principle, at least, posi- 
tivism confines itself to a theory of positive law and to its interpretation. 
Accordingly, it is anxious to maintain the difference, even the contrast 
between “just” and “legal,” an antithesis which manifests itself in the 
sharp separation of legal philosophy from legal science. This was not the 
case until the beginning of the nineteenth century. Before the victorious 
rise of the historical school of law, the question of justice was considered 
its fundamental problem by juridical science. This and nothing else is the 
meaning of the fact that until then the science of law was the science of 
the law of nature. It did not imply that the science of law was uncon- 
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cemed with positive law, but merely that it believed in the necessity of 
treating positive law only in close connection with natural law, fe, 
with justice. 

B. The Principle of Validity in Natural and Positive Law; 

THE Factor of Coercion; Law and State 

It was characteristic of the natural-law doctrine, whether as a part of 
ethics or theology or as an autonomous discipline, that it used to operate 
on the assumption of a “natural order.” Unlike the rules of positive law, 
those prevailing in this “natural order” which govern human conduct 
are not in force because they have been “artificially” made by a specified 
human authority, but because they stem from God, nature qr_reason and 
thus are good, right and just. This is where the “positivity” of a legal 
systern“comes in, as com the law of na ture: it is made by hu- 

man will —a ground of validity thoroughly alien to natural law because, 
as a “natural” order, it is not created by man andby its own assumption 
cannot be created by a human act. In this lies the contrast between a 
material and a formal principle of validity. This formal principle is the 
main cause of the much emphasized and frequently misunderstood 
“formalism” of positive law. 

Since the idea of a natural law is one of a “natural” order, it follows 
that its rules, directly as they flow from nature, God or reason, are as 
immediately evident as the rules of logic and thus require no force for 
their realization. This is the second point by which natural law is dis- 
tinguished from positive law. Positive law is essentially an order of 
coercion. Unlike the rules of natural law, its rules are derived from the 
arbitrary will of human authority and, for this reason, simply because 
of the nature of their source, they cannot have the quality of immediate 
self-evidence. The content of the rules of positive law lacks the inner 
“necessity” which is peculiar to those of natural law by virtue of their 
origin. Rules of positive law do not lay down a final determination of 
social relations. They allow for the possibility that these relations could 
also be otherwise determined by other rules of positive law, be it subse- 
quently by rules of the same, be it simultaneously by rules of another 
legal authority. Those whose conduct is regulated in this fashion can- 
not be assumed to acquire, with these rules, the conviction also of their 
rightness and justice. It is obviously possible that their actual conduct 
may differ from what is prescribed by the rules of positive law. For this 
reason, coercion becomes an integral part of positive law. The doctrine 
which declares coercion to be an essential characteristic of law is a 
positivistic doctrine and is solely concerned with positive law. 
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Since positive law is an order of coercion in the sense that it prescribes 
coercive acts, its development necessarily leads to the establishment of 
special agencies for the realization of appropriate acts of coercion. It is 
no longer, as in primitive law, the individual whose interests have been 
injured, who executes the law against the wrongdoer; it is a specialized 
“agency” or “organ” in the narrower meaning of the word (a “judge” or 
“officer”) established on the basis of the division of labor. We can 
consider the creation of such organs as the true beginnings of “organ- 
ization” in the strict, technical sense of the term. Positive law as a 
human, arbitrary order whose rules lack self-evident rightness neces- 
sarily requires an agency for the realization of acts of coercion and 
displays the inherent tendency to evolve from a coercive order into a 
specific coercive “organization.” This coercive order, especially when 
it becomes an organization, is identical with the State. Thus it can be 
said that the State is the perfect form of positive law. Natural law is, on 
principle, a non-coercive, anarchic order. Every natural-law theory, as 
long as it retains the idea of a pure law of nature, must be ideal anar- 
chism; every anarchism, from primitive Christianity down to modem 
Marxism, is, fundamentally, a natural-law theory. 

C. The “Ought”; Absolute and Relative Validity 

Although positive law is a coercive and natural law a non-coercive 
order, both are, simply as orders, systems of norms whose rules can only 
be expressed by an “ought.” The system of natural law, like that of 
positive law, does not conform to the rule of necessity in the causal sense 
but to the essentially different rule of the “ought,” of normativity. 

This rule of normativity must be understood in a thoroughly relative 
and formal sense, if it is to be taken as the form of both positive and 
natural law. First of all, the contrast of reality and norm (“is” and 
“ought”) must be recognized as relative. For, in relation to the law of 
nature, positive law appears as something artificial, i.e., as something 
made by an empirical human act of will which occurs in the realm of 
being, that is, in the sphere of. actual events. It appears, thus, as a 
reality which is confronted by natural law as a value. The possibility of 
a good or bad positive law arises from this relationship. Only by meas- 
uring it with the yardstick of a natural law whose validity is taken for 
granted does a specific positive law, the law of a certain historical com- 
. munity, appear to be good or bad, “just” or “unjust.” On the other hand, 
positive law, as a norm, is from its own immanent point of view an 
“ought” and therefore a value, and confronts, in this guise, the reality of 
actual human conduct which it evaluates as lawful or unlawful. This, 
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indeed, is the problem of the positivity of law: The law appears as 
“ought” and “is” at the same time, while logically these two categories 
are mutuall5^ exclusive. 

Further, we must avoid the oft-repeated mistake of identifying the 
category of the “ought” with the idea of the “good,” “right,” or “just” 
in a material sense, if we wish to comprehend natural and positive law 
as normative and yet to maintain the distinction between them. Only 
the normative element in the rules of natural law carries that sense of 
the absolute which one ordinarily associates with the conception of the 
“just.” We unavoidably find an “ought” expressed in positive law if we 
take it inherently to convey a norm or rule. It is an “ought,” however, 
which can have only a relative meaning. It follows that the category of 
“ought” (normativity) has a formal meaning only, unless it is related to 
a determinate content which alone is qualified as “good” or “just.” Of 
course, even if something is declared to be lawful only in the sense of 
positive law, that declaration means to express that it is somehow “right” 
or “just.” Since the possibility still remains that something only posi- 
tively lawful may, from some other point of view, be wrong or unjust, 
the “rightness” and “justice” embodied in the idea of positive law can 
only be a relative term. To be “relative” means here that a course of 
conduct prescribed by a positive legal norm is considered to be the con- 
tent of this “ought” and consequently “right” and “just” only on an 
assumption whose “rightness” and “justice” have not been ascertained. 
In this sense, every material legal content, if it is positive law, must be 
taken to be “right” and “just.” The “ought” of positive law can only be 
hypothetical. This necessarily follows from the nature of the ground of 
validity which distinguishes positive law from natural law. The norms 
of positive law are “valid,” that is, they ought to be obeyed, not because 
they are, like the laws of natural law, derived from nature, God or 
reason, from a principle of the absolutely good, right or just, from an 
absolutely supreme value or fundamental norm which itself is clothed 
with the claim of absolute validity, but merely because they have been 
created in a certain way or made by a certain person. This implies no 
categorical statement as to the value of the method of law-making or of 
the person functioning as the positive legal authority; this value is a 
hypothetical assumption. If it be assumed that one ought to observe the 
commands of a certain monarch or that one should act according to the 
resolutions of a certain parliament, this monarch’s orders and this parlia- 
ment’s resolutions are law. They are “valid” norms, and human conduct 
“ought” to conform to their contents. As the absolute validity of its 
norms corresponds to the idea of natural law, the merely hypothetical- 
relative validity of its norms corresponds to that of positive law. Ac- 
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cordingly, positive norms are valid only on one assumption: that there is 
a basic norm which establishes the supreme, law-creating authority. The 
validity of this basic norm is unproved and must remain so within the 
sphere of positive law itself. 

D. The Basic Norm of Positive Law 

This basic norm establishes the validity of positive law and expresses 
the hypothetical-relative character of a system of norms clothed only 
with the validity of positive law. It is not just the hypothesis of a special 
theory of law. It is merely the formulation of the assumption necessary 
for any positivistic grasp of legal materials. It merely raises to the level 
of consciousness what all jurists are, even unconsciously, doing when, in 
the comprehension of their subject, they reject natural law (i.e., limi t 
themselves to positive law) and yet consider the data of their cognition 
not as mere facts of power, but as laws, as norms. They ordinarily under- 
stand the legal relationships with which they are concerned not as the 
natural relation of cause and effect, but as the normative relations of 
obligations and rights. But why is a human act, occurring in time 
and space and perceptible by the senses, interpreted as a legal act (a 
legal transaction or a judicial decision) within the meaning of any posi- 
tive (German, French, or English) law? Why should such an act be 
considered a norm and not simply a mere event in reality? Why should 
the subjective meaning of this act also be given an objective mean- 
ing? Why, in other words, does one not simply say that a certain human 
individual demands that another act in a specified way, but actually 
contends that the one is entitled to prescribe and the other obligated to 
act in accordance with the prescription? Why do we assume that what 
the act in question subjectively conveys must be done, objectively, by 
law? The answer of the positivist jurist is: because this individual act 
is based upon a norm, a general rule, a statute, because the statute 
prescribes that one is to act as the parties have agreed in their legal 
transaction, or as the judge has ordered in his decision. One may 
still inquire, why this “statute” represents a norm, why it is objectively 
valid. Prima facie, the “statute” is a mere factual matter, namely, the 
event of several people having expressed their will that other people 
should henceforth act in a certain way. But why should the will expressed 
by these people under these particular circumstances signify a “statute,” 
while, if it were done by others under other circumstances, it would by 
no means have the same significance? Here the answer will be: The event 
which we interpret as the making of a statute is in accordance with a still 
higher norm, the constitution, because these persons have been entrusted 
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by the constitution with the power of making laws. This “constitution” 

is, in turn, nothing else but a prima-facie factual event whose normative 
meaning can only be found by recourse to the prior constitution accord- 
ing to whose rules it has been created. This recourse must ultimately 
end in the original constitution which can no longer be derived from a 
still earlier one. The positivistic jurist, who cannot go beyond the funda- 
mental facts, assumes that this original historical fact has the meaning 
of “constitution,” that the resolution of an assembly of men or the order 
of a usurper has the normative significance of a fundamental law. Only 
by making this assumption can he demonstrate the normative meaning 
of all other acts which he comprehends as legal acts simply because he 
ultimately traces them all back to the original constitution. The hypo- 
thetical basic norm which establishes the original legislator expresses this 
assumption; it consciously formulates it, nothing more. This means that 
legal positivism does not go beyond this original constitution to produce 
a material and absolute justification of the legal order. It stops at that 
point. The basic norm is an indispensable assumption because, without 

it, the normative character of the basic historical event could not be 
established. This ultimate act, to which the positivistic jurist takes re- 
course and beyond which he does not proceed, is interpreted as an act of 
law-making as it is e.xpressed in the basic norm, which in turn is not 
justified by a higher norm and therefore itself transmits only hypotheti- 
cal validity. 

The essential characteristic of positivism, as contrasted with natural- 
law theory, may be found precisely in the difficult renunciation of an 
absolute, material justification, in this self-denying and self-imposed re- 
striction to a merely hypothetical, formal foundation in the basic norm. 
Positivism and (epistemological) relativism belong together just as much 
as do the natural-law doctrine and (metaphysical) absolutism. Any at- 
tempt to push beyond the relative-hypothetical foundations of positive 
law, that is, to move from a hypothetical to an absolutely valid funda- 
mental norm justifying the validity of positive law (an attempt which for 
obvious political reasons recurs often enough) , means the abandonment 
of the distinction between positive and natural law. It means the invasion 
of natural-law theory into the scientific treatment of positive law, and, 
if an analogy with the natural sciences is permissible, an intrusion of 
metaph3^ics into the realm of science. 

E. The Immutability of Natural Law 

On the strength of its origin from an absolute value, natural law 
claims absolute validity and, therefore, in harmony with its pure idea, it 
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presents itself as a permanent, unchangeable order. Positive law, on the 
other hand, with its merely hypothetical-relative validity is, inherently, 
an infinitely changeable order which can adjust itself to conditions as 
they change in space and time. An analysis of its specific methods shows 
that, again and again, natural-law theory has been inclined, directly or 
indirectly, to abandon or weaken the postulate of immutability. In place 
of, or in addition to, the absolute natural law, it contends there is a 
merely hypothetical-relative natural law which is variable and adjustable 
to special circumstances. In this fashion attempts are made to bridge the 
gap between pure natural law and positive law. By thus obscuring the 
boundary line between the two systems, one strives, consciously or not, 
to legitimize a variable positive law with a mere hypothetical-relative 
validity as natural law or, at least, as a kind of natural law: that is, one 
strives to demonstrate its justice. 

F. The Limitation of the Natdral-Law Idea 

The comparison of natural law with positive law, which clarifies the 
nature of both normative orders, ultimately takes us to a point where, 
in lieu of an essential difference, a fundamental affinity of the two 
comes to light — an affinity, moreover, which exposes the problematic 
character of natural law. The problem mainly consists in the necessity, 
inherent in any normative order (whether it be a system of natural or 
positive law) of individualizing (concretizing) the general (abstract) 
norms. Whenever natural law has to be realized, whenever its norms, 
like positive law, are Immediately brought to bear upon the real condi- 
tions of social life which they are meant to determine, i.e., whenever 
they are to be applied to concrete cases, the question arises whether nat- 
ural law can maintain its existence disassociated from positivity, whether 
its very idea permits the existence of a system of norms distinct from, 
and independent of, positive law. The question is whether natural law 
as such is at all possible. 

A further examination of this question shows that the order of natural 
law, provided it exists, must necessarily be rendered positive in its appli- 
cation to the concrete conditions of social life, since the general abstract 
norms of natural law can only become concrete, individual norms by 
means of human acts. Assume that A asks B to pay back a loan with 
interest. B refuses to comply, asserting that he either did not receive 
the sum in question or that he did not receive it as a loan and used 
it only in the interest of A. If this controversy is to be decided ac- 
cording to a rule of natural law, it becomes necessary that the person 
who has to apply the norm in question be enabled to determine with per- 
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feet certainty whether the controversial sum was ever given as a loan, 
whether it was ever actually used in the interest of the lender, even if 
that occurred without the lender’s mandate. He must know, in other 
words, whether the determinant facts requisite for the application of the 
rule of natural law in question are actually to be found in the present 
case. Moreover, he has to know what consequences natural law attributes 
to these determinant facts, and what it considers “right” or “just” in 
such a case: the return of the sum, with or without interest, or non-pay- 
ment by reason of its use, etc. Finally, he must not only know all this, 
he must also be animated by the good will to decide in accordance with 
the rule of natural law, that is, to create an individual norm which cor- 
responds to the general norm of natural law. This individual norm, even 
when it fully complies with the general norm can, at least formally, be 
only a positive norm, because it has been produced by a human act. It 
would be superfluous to establish special organs above the litigating 
parties for the settlement of controversies by individual norms, if the 
parties themselves directly had the requisite knowledge and will and 
would thus avoid any controversy. This is a plainly utopian assump- 
tion. If one drops such an assumption, one has to expect that inadequate 
knowledge (whether with regard to the conditioning facts or to the con- 
sequences) and ill will prevent the realization of natural law. Plainly, 
the norms of natural law, which are ideally independent of human ac- 
tion and volition, ultimately do require the mediation of human acts in 
order to fulfill their purpose. This purpose is the determination of the 
relations between men. Thus the realization of natural law becomes de- 
pendent upon the knowledge and will of men by whose doing alone 
abstract natural law is transmuted into a concrete legal relationship. To 
what a degree such a realization of natural law (always assuming its 
existence) is at all possible, in view of the inadequacy of human knowl- 
edge and will, is another question. In any case, it must be recognized 
that here we encounter the limitation of the natural-law idea.* 

II. NATURAL AND POSITIVE LAW AS SYSTEMS 
OF NORMS 

A. The Unity of Systems of Norms 

Natural law and positive law have been described above as systems 
of norms. 

Are they really two distinct systems of norms? It might appear doubt- 

♦ This discussion is carried further in my essay Die Idee des Naturreckts (1928) 

7 ZEITSCBRIFT FiiB OfFENTUCHES ReCBT 32lf. 
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ful since both orders are obviously related to the same object, namely, 
human conduct. The methods, however, employed by the two in regu- 
lating human conduct are essentially different. One order proceeds by 
prescribing the socially desired conduct as content of an “ought,” the 
other by providing a coercive act which ought to be applied to the 
person whose action constitutes the direct opposite of what is desired. 
The second manifests itself as a coercive order. Perhaps this difference 
would not in itself be important enough to establish two distinct sys- 
tems, unless it is remembered that it goes back to the difference in their 
sources, that is, to their two respective reasons of validity. It is the 
unity and specific nature of the ultimate reason of validity which con- 
stitute the unity and specific nature of a normative system. 

' Different norms constitute one order and belong to one system of 
norms if ultimately they must all be traced back to the same reason of 
validity, if they flow from the same “source” — to use the common ex- 
pression — or, to use the familiar anthropomorphic phrase, if the same 
“will” is the reason of their validity. This last formula has already a 
strongly positivistic tinge. It works on the assumption that norms are 
made by human will. Consequently, it is to be applied with caution 
and in the full knowledge of its merely analogical character to a system 
of natural law which, for instance, attributes the creation of its rules to 
the will of God. Otherwise one is prepared to accept a falsification or 
weakening of the pure natural-law idea. It has been stated that the 
ground of validity of any norm can only be another norm; an “ought” 
can only be derived from an “ought” and not from an “is,” and the 
norm which is taken to be the supreme and ultimately valid one is 
the basic norm. Whenever inquiry into the reason of validity of two 
different norms leads us back to two distinct, mutually independent and 
exclusive basic norms, it means that they do not belong to the same 
sys,tem, but to two different orders which are individualized by the spe- 
cific characteristics of their two fundamental norms. 

<» 

B. The Static Principle of Natural Law and the Dynamic 
Principle of Positive Law 

The essential relation of unity which prevails among the norms of 
one system with regard to their basic norm may be of different types. 
Static and dynamic systems may be distinguished by the method of “der- 
ivation” prevailing in them. The norms of an order may be directly or 
indirectly “derived” from its basic norm and thus obtain their validity. 
In the former case, the basic norm unfolds itself into norms of varying 
content, just as a general concept issues special concepts which are sub- 
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Slimed under it. The basic norm of truth or truthfulness yields the 
norms: “you shall not defraud,” “you shall keep your promise,” etc.; 
the basic norm of love: “you shall not injure anyone,” “you shall help 
the needy,” etc. From these particular norms more special ones follow, 
for instance: that the merchant must not conceal defects of his goods 
which are known to him, th at the buyer shall oav the promised pu rchase 
p rice at the agreed time, th at on e must not injure anyone’s repu tation or 
i nflict physica l i niurv on anyo ne, etc. All these norms follow from th e 
basic norm without requiring a special ac t of nor m-m aking, an act of 
human will. They are all contained in the basic norm from the outset 
and are deriv able from it by a mere i ntfllectual oper^ tToiTr A dynamic 
sys tem i s different. Its basic norm merely empowers a specific human will 
to create norms. “Obey vour^repts’ ^s such a basic norm . No mere 
inlell ectual oper ation can derive a single speci al norm from it. A par- 
ental order with a specific content is need[ed (for instance: “go to 
school’’^ that is,~a special act of norm-creation or law-making. This 
particular nornTdoTs' horhave 'simply because its content is 

consistent witn ttie basic'norm, as a special thing is related to a general 
one, but only because the act of its creation is in keeping with the rule 
enunciated by the basic norm, because it was made as the basic norm 
prescribed. The authority which has received its power from the basic 
norm can, in turn, delegate its jurisdiction either for the whole or for 
a part of its sphere. Thus parents may delegate a teacher for the educa- 
tion of their children, and this delegation may continue further down the 
line. The unity of the dynamic system is the unity of a system of dele- 
gation. 

It follows that natural law ideally tends to be a static system of norms, 
even though the question remains, whether that is possible in view of 
man’s inadequate qualities of will and intellect. It is also evident from 
the preceding discussion that positive law, whose basic norm consists in 
the delegation of a law-making authority, constitutes a dynamic system. 
“Positivity” actually consists in this dynamic principle. The whole con- 
trast between natural and positive law may, in a certain sense, be pre- 
sented as the contrast between a static and a dynamic system of norms. 
To the e.xtent that natural law theory ceases to develop its natural order 
according to a static principle and substitutes a dynamic one, that is, as 
it is impelled to introduce the principle of delegation because it has to 
realize itself in application to actual human conditions, it imperceptibly 
changes into positive law. 
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C. The Limitation of Positivism 

The static principle, on the other hand, in turn gains access to the 
system of positive law. This is not because the authority constituted 
by the basic norm cannot itself create other than pure norms of delega- 
tion. The constitutional legislator does not determine merely organs for 
legislation, but also a legislative procedure; and, at times, his norms, that 
is the constitution, determine in the so-called fundamental rights and 
bills of liberty the content of the laws, when they prescribe a miniTnnm 
of what they should and should not contain. The ordinary legislator in 
particular is by no means content with the establishment of agencies for 
adjudication and administration. He issues norms to regulate the pro- 
cedure of these agencies and others by which he largely determines the 
content of those individual norms which law-applying agencies are called 
upon to create. The application of a general norm of positive law to a 
concrete case involves the same intellectual operation as the deduction 
of an individual from a general norm of natural law. Yet no individual 
norm, as a positive norm, simply emanates from a general legal norm 
(such as: “a thief should be punished”) as the particular from the 
general, but only in so far as such an individual norm has been created 
by the law-applying organs. Within the system of positive law no 
norm, not even the material one, is valid, unless it has been created in a 
manner ultimately prescribed by the basic norm. The existence of other 
than purely delegating norms does not signify a limitation of the dynamic 
principle in positive law. Such a limitation comes from another direction. 

Above all, even the validity of the basic norm of a given positive legal 
order does not rest on the dynamic principle. This principle makes its 
first appearance in and through the basic norm. The basic norm is not 
itself a made, but a hypothetical, presupposed norm; it is not positive 
law, but only its condition. Even this clearly shows the limitation of the 
idea of legal “positivity.” The basic norm is not valid because it has 
been created in a certain way, but its validity is assumed by virtue of 
its content. It is valid, then, like a norm of natural law, apart from its 
merely hypothetical validity. The idea of a pure positive law, like that 
of natural law, has its limitation. 

D. Positive Law as a Meaningful Osder 

This limitation further reveals itself in another aspect. The meaning 
of the basic norm in a positive order of law cannot be determined, as the 
idea of “positivity” would require it, as one of delegation pure and simple. 
The basic norm cannot merely mean the establishment of a law-making 
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organ. True, it must not contain anything which would determine the 
norms of its positive legal order in the sense of a material, absolute 
“justice.” The basic norm of a positive legal order cannot have the 
function of guaranteeing the “justice” of this system. That would be 
irreconcilable with the principle of “positivity.” Yet, if the system of 
positive legal norms, reared upon the basic norm, is to be a meaningful 
whole, a comprehensible pattern, a possible object of cognition in any 
sense (an inevitable assumption for a juridical science which for the 
purpose of understanding uses the hypothesis of the basic norm), then 
the basic norm must make provision for it. It has to establish not 
a just, but a meaningful order. With the aid of the basic norm the legal 
materials which have been produced as positive law must be compre- 
hensible as a meaningful whole, that is, they must lend themselves to a 
rational interpretation. 

The pure principle of delegation cannot guarantee this. For it bestows 
validity upon any content, even the most meaningless, provided it has 
been created in a certain way. It justifies any norm, regardless of its 
content, on condition that it has been created by a certain procedure, 
even a norm with a self-contradictory content or two norms whose con- 
tents are logically incompatible. The principle of non-contradiction, as 
we shall see later on, applies equally to the normative (“ought”) and to 
the factual (“is”) sphere. In both, the judgments “A ought” and “A 
ought not” are just as mutually exclusive as “A is” and “A is not.” If 
cognition encounters such sense-destroying contradiction in legal ma- 
terials, if legal acts appear with these subjective meanings, such con- 
tradiction in one and the same system must be resolved. A self-contra- 
dictory subjective meaning cannot become an objective meaning. 

Actually, juridical cognition starts, in the interpretation of its object, 
with the self-evident assumption that such contradictions are solvable. 
When the norms whose contents contradict one another are separated 
by the time of their origin, when one norm precedes the other in time, 
the principle lex posterior derogat priori applies. This principle, while it 
is not ordinarily stated as a positive rule of law, is taken for granted 
wherever a constitution provides for the possibility of legislative change. 
Generally speaking, it applies wherever the positive legal order presents 
itself as a system of variable norms. Insofar as such a principle has not 
been expressly stated it can only be established by way of interpretation, 
that is, through an interpretation of the legal materials. It merely means 
that it is very appropriately presupposed as a principle for the interpre- 
tation of the given materials, because a changeable legal order cannot be 
meaningfully interpreted without such a presupposition. 

Besides, ^e principle of lex posterior is, as a rule, invoked when both 
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norms belong to the same level. When the relation of a higher and a 
lower norm is involved, as, for instance, in the relation between a con- 
stitution and a simple statute or between a statute and a judicial decision, 
another principle may be applied: in case of conflict the lower norm gives 
way to the higher norm, i.e., it is voided. When the lower norm is later 
in time, the principle lex prior derogat posteriori may apply. 

Possibly, one norm may be so interpreted that the conflict is only ap- 
parent and disappears with this interpretation. A statute, for instance, 
has been enacted in violation of the constitution. In such a case the con- 
stitutional rules governing the law-making process are interpreted merely 
to say that a statute should be enacted in a certain way, for in- 
stance, by the two-thirds majority resolution of a certain popularly 
elected parliament and with the approval of the head of the State. Yet, 
a statute which has been differently enacted by a simple majority is not 
void, but it may be declared to be void by a certain agency, such as a 
supreme court. It may even be provided that the making of such an “un- 
constitutional” statute is only the condition for the punishment of an 
organ which is held responsible for its constitutionality. 

Again, a judicial decision may contradict the law. The contradiction 
is eliminated if the law is found to mean that the judge ought to decide 
according to the law, but that he can also make a valid judgment con- 
trary to the law, if this judgment has acquired the force of law, that is, 
whenever the legal order makes it impossible to nullify or change the 
judge’s decision (jes judicata) . This principle that the judicial decision 
is valid once it has legal force, even if it is not in accordance with the 
law, is generally recognized and accepted in all positive legal orders. 
All positive legal orders limit the possibility of voiding or changing a 
judicial decision because it violates the law. Generally it appears more 
important that a legal controversy be closed, once it is decided by a 
judgment, than that the judgment conform to the law under all circum- 
stances. This simply means that even a judicial decision which is con- 
trary to law may become valid law itself. 

All these interpretations are not necessarily made in application of 
any positive legal rules of interpretation, but most often even in contra- 
vention of the wording of positive rules of law, which prescribe that the 
legislative process has to maintain certain forms and do not expressly 
allow acts which have been passed in violation of such rules to become 
valid statutes. Similarly, no criminal statute contains the express provi- 
sion that not the “real” thief is to be punished, but only the individual 
upon whom, while he may not “really” have committed larceny, such a 
sentence has been passed with legal force by a court with the proper juris- 
diction. This is the only acceptable interpretation of a criminal statute 
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which provides that a sentence, after a certain lapse of time and under 
certain conditions, may no longer be voided or changed. Whoever is 
under a sentence which has attained the force of law has been lawfully 
sentenced. In the sphere of juridical thinking there is no “innocently” 
sentenced person. There are only sentences which may be voided or 
changed and other sentences which can no longer be voided or changed. 
The same law orders the punishment of the thief and provides that who- 
ever has been legally declared to have committed larceny by the court 
of proper jurisdiction must be considered a thief. The statutory word- 
ing must be reinterpreted in this sense, in order to avoid the logical 
contradiction which would otherwise occur between statute and judicial 
sentence. 

If a given statute contains logically contradictory, mutually exclusive 
provisions, two possibilities offer themselves. The statute may be so 
interpreted that it enables the organ charged with its application to use 
discretion and to decide one way or another, to apply one or the other 
provision. Or, it may be claimed that the provisions destroy each other, 
that the legal material furnishes no applicable meaning, and that, there- 
fore, this content of the statute is legally irrelevant. These interpreta- 
tions, too, are reinterpretations without foundation in positive law. They 
conflict with the wording and the intended, that is, the subjective, mean- 
ing of the legal material. 

E. The Subjective and Objective Meaning of Legal Material 

There are still other Instances in which it is necessary for juridical 
cognition to disqualify legal materials, which have been created in ac- 
cordance with the basic norm (the constitution), to consider them as 
non-law and legally irrelevant. This is true for all material which does 
not conform to the basic form of the positive rule of law, by which a 
definite coercive act is associated with definite conditions. All those ma- 
terials belong here which are designated as lex ivtperjecta, rules which, 
though they appear in legal form as statute, ordinance, etc., cannot be 
directly or indirectly related to an act of coercion. This does not only 
apply to provisions without coercive sanction, but also to statements of 
a theoretical character, references to the legislator’s motives, and similar 
matters, which are not infrequently found in the text of statutes, ordi- 
nances, treaties, and other legal instruments. If, for the sake of argu- 
ment, one should disregard the existence of these materials, nothing would 
be changed in the real legal content. 

Generally, it must be emphasized that the legal materials brought forth 
by the law-making process become meaningful only by means of an inter- 
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pretation, which ultimately hinges upon the presupposed basic norm. 
This meaning is objective and arises from legal cognition. It may differ 
from the subjective meaning presented by the materials when submitted 
to objective interpretation. If, for instance, a constitution contains the 
provision: “The president of the republic appoints the officials of the 
State,” a scientific interpretation will find that the meaning of this pro- 
vision is not what it purports to be. It merely means that the president 
cooperates in the appointment of public officials as a partial organ, when- 
ever the constitution contains another provision to the effect that each 
presidential act requires, for its validity, the cooperation of a cabinet 
minister. Even though another provision of positive law is here in- 
voked, the reinterpretation of the former provision is made in open 
conflict with its positive legal formulation. This is done solely in an effort 
to overcome the logical contradiction which would occur, if the subjective 
meaning of the provision were accepted as its objective meaning. It is, of 
course, a contradiction that the president (a simple organ) should ap- 
point the public officials, and that an entirely different organ (a com- 
posite one, made up of the president and a minister) should do the same 
thing. 

While positivism means that only that is law which has been created 
by constitutional procedure, it does not mean that everything which has 
been thus created is acceptable as law, or that it is acceptable as law in 
the sense which it attributes to itself. 

The assumption of a basic norm which establishes a supreme authority 
for the purpose of law-making is the ultimate presupposition which en- 
ables us to consider as “law” only those materials which have been fash- 
ioned by a certain method. The above-described interpretation of legal 
material has actually long been in use by legal science. If it is correct 
and if this imputation of an objective meaning is possible (without which 
there can be no legal science), then it must be the basic norm itself 
which gives the significance of law to material produced by a certain 
procedure. It must, moreover, be possible to ascertain from this basic 
norm which part of the material is valid “law,” and also the objective 
meaning of the legal material, which actually may conflict with its own 
subjective meaning. The hypothesis of the basic norm simply expresses 
the assumptions necessary for legal cognition. The basic norm merely 
states the conditions under which the empirical material can be more 
closely defined as positive law by juridical science. 

Its function is, therefore, in the first place, to establish a supreme law- 
making authority; it is above aU a function of delegation. In this, how- 
ever, it does not exhaust itself. The basic norm does not merely proclaim 
that whatever this authority has created shall be law because it has been 
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created by this authority, and that therefore nothing else can be law. It 
also contains the guarantee that whatever has thus been created can be 
understood as meaningful. It states that one should act in obedience to 
the commands of the supreme authority and of the authorities delegated 
by it, and that these commands must be interpreted as a meaningful 
whole. 

F. The Methodological Importance of the Basic Norm in 
Positive Law 

If one considers the actual character of the material which is compre- 
hensible as law by virtue of the basic norm, it becomes clear that the 
basic norm itself must already express the coercive character of positive 
law. Its formula, therefore, is not as it has just been stated in a some- 
what abbreviated form: Whatever the supreme authority commands 
shall be done. More exactly it reads: Under certain conditions laid down 
by the supreme authority, coercion is to be applied in a fashion deter- 
mined by that authority. The basic norm has the basic form and pattern 
of the legal rule. For this reason the interpretation may ignore as legally 
irrelevant whatever legal material has not assumed this form. Since this 
hypothesis of every positive legal order has the form of a legal rule, the 
idea of legality, i.e., conformity to law, is inherent in it. This is the idea 
that a certain consequence is linked to a certain factual condition, that, 
if this consequence is linked to this condition, only this consequence and 
none other (or no consequence) may follow. The basic norm states that 
under certain conditions X a certain consequence A ought to take place. 
It thereby states that, under like conditions X, non-/l ought not to take 
place at the same time. For the principle of non-contradiction must be 
posited in the idea of law, since without it the notion of legality would 
be destroyed. 

This presupposition alone, which is contained in the basic norm, allows 
legal cognition to supply a meaningful interpretation of the legal ma- 
terial. This does not inaugurate any new method of scientific jurispru- 
dence. It merely reveals the logical assumptions of a long-used method 
through an analysis of the procedure actually followed. The principles 
of interpretation which have been discussed above, the principle of lex 
posterior derogat priori, the principle that the lower norm must give way 
to the higher, the reinterpretation of constitutional clauses concerning 
the enactment of statutes, the rule concerning two contradictory clauses 
of the same statute, the declaration that part of the content of a statute 
may be legally irrelevant, etc. — all of these have no other purpose than 
to give a meaningful interpretation to the material of positive law. They 
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all do this by applying the principle of contradiction in the normative 
sphere. For the most part, they are not rules of positive law, not estab- 
lished norms, but presuppositions of legal cognition. This means that 
they are part of the sense of the basic norm, which thus guarantees the 
unity of the norms of positive law as the unity of a system which, if it is 
not necessarily just, is at least meaningful. It is ultimately the basic 
norm which guarantees this complex of norms as an order.* 


III. THE RELATION OF NATURAL TO POSITIVE LAW. THE 

POLITICAL SIGNIFICANCE OF NATURAL-LAW THEORY 

A. The Exclusive Validity of a System of Norms: The Logical 
Principle of Contradiction in the Sphere of 
Normative Validity 

Two systems of norms may be reducible to two different basic norms, 
whose difference need not be as general or essential as that between 
a static and a dynamic type. Two different basic norms of the same 
character may be involved, for instance, the norm of love and the 
norm of the public good, or one which delegates the Pope as the 
deputy of God, and another which institutes the emperor or some other 
secular authority as supreme. If two different systems of norms are 
given, only one of them can be assumed to be valid from the point of 
view of a cognition which is concerned with the validity of norms. 

For the sake of simplicity it may here be assumed that the norms of 
both systems relate to the same object, to human conduct, which occurs 
in time and space; that is, that they have the same temporal, spatial, 
personal, and material sphere of validity. This is true, of course, for 
natural and positive law, with whose relationship alone we are here con- 
cerned. It requires, therefore, no proof that a limitation of the object 
of the norms (that is, of the legal order’s temporal, spatial, personal, and 
material sphere of validity) and, with it, the possibility of the coexist- 
ence of two normative systems with different objects, hinges upon a cer- 
tain limitation of the basic norms which constitute the two systems. The 
basic norm, which establishes the system with a limited object, must be 

*To simplify the problem, we take positive law in its manifestation as the 
legal order of a single State whose relation to international law is disregarded. If 
we were to consider the totality of a legal system which comprises international 
law and its subordinate national legal orders, the problem of the hypothetical basic 
norm would be shifted. In that case the norm which establishes the constitutional 
legislator in the national order appears as a mere positive legal rule of international 
law, with whose basic norm alone we would be concerned. 
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subordinated to a higher norm, which imposes such a limitation and, ac- 
cordingly, to a higher system of norms. It follows that the two supposed 
basic norms are no genuine basic norms, that the systems of norms rela- 
tively established by them and limited in object (namely, in their sphere 
of validity) can only be partial orders. Clearly, two such orders, which 
are limited to different objects or spheres of validity, are possible only 
within the same total system. Hence the assumption of two truly differ- 
ent systems is revealed as false. If there should be two actually different 
systems of norms, mutually independent in their validity, because of the 
difference of the basic norms, both of which are related to the same ob- 
ject (in having the same sphere of validity), insoluble logical contradic- 
tion between them could not be e’ccluded. The norm of one system may 
prescribe conduct A for a certain person, under a certain condition, at a 
certain time and place. The norm of the other system may prescribe, 
under the same conditions and for the same person, conduct non-A. This 
situation is impossible for the cognition of norms. The judgments “A 
ought to be” and “A ought not to be” (for example, “you ought to speak 
the truth” and “you ought not to speak the truth”) are just as incom- 
patible with one another as “A is” and “A is not.” For the principle of 
contradiction is quite as valid for cognition in the sphere of normative 
validity as it is in that of empirical reality. The only reason why this 
should not be accepted as a matter of course is that “is” and “ought” are 
not sufficiently distinguished. Between the two judgments “A ought to 
be” and ’‘A is not” (for example, “X ought to tell the truth” and “X lies 
here and now”) there is no logical contradiction. They are both possible 
at the same time {X lies although he ought not to lie). They merely 
designate the situation of an actual conflict between what is and what 
ought to be, of, so to speak, a teleological but not a logical conflict. Only 
if the contents A and non-i4 both occur in the form of the “ought,” or 
both in the form of the “is,” do they logically exclude each other. 

B. The Norm as an “Ought” and as a Psychological Fact: 

Collision of Duties and Contradiction of Norms 

Disregard of this circumstance leads to the frequently reiterated ob- 
jection: Does not “reality” show that two contradictory norms and that, 
therefore, two differenfsystems of norms, which are mutually independ- 
ent as to validity and content, can coexist and produce the “fact” of a 
“cpllision of duties,” as, for instance, in the case of morals and positive 
law, or in that of the legal orders of two States? The apparent justifica- 
tion for this objection disappears, as soon as the equivocation of the terms 
“norm,” “legal norm,” “legal order” is shown, from which this argument 
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derives its deceptive strength. These words do not mean only the 
“ought,” the norm, the law, the order, in their specific validity, which is 
a normative validity. They are also used to designate the fact of imag- 
ining or willing a norm, a psychological act which occurs in the sphere 
of being. On^ by shifting the use of the term “norm” in the.cpursjejpf 
the same argument, sometimes to this, sometimes to the other meaning, 
can the logical contradiction be concealed. It is contradictory to con- 
tend that norm A (as a moral norm) and norm non-/4 (as a legal norm) 
are valid at the same time, that is, that A and non-4 ought to prevail at 
the same time. That one is a legal and the other a moral norm does not 
preclude a logical contradiction, if the two have been established as 
norms, that is, in the same sphere of the “ought” and, consequently, in 
the same system of cognition. No contradiction is involved, if one con- 
tends that legal norm A is valid, even though the empirical (“is”) fact 
persists that men believe, imagine, or will that non-4 ought to be. The 
normative validity of the legal norm prescribing behavior A is unaffected 
even by the fact that the individual who should act in obedience to this 
legal norm actually displays behavior non-/4, and even less by his corre- 
sponding belief, imagination, or volition (because he is so motivated by 
a moral conception) . The statement that an individual has the positive 
legal duty to obey the mobilization order of the head of State (that is, 
that the corresponding legal norm has “ought” validity), does not log- 
ically contradict the statement that the same individual, for moral rea- 
sons, considers himself bound to do the contrary, that is, the statement 
that the empirical fact of a conception or volition with this content exists. 
It is not the validity of a moral norm contradicting the legal norm which 
is here asserted. The judgment which establishes A as content of a posi- 
tive legal norm (an “ought”) is not confronted by one which establishes 
non-/4 as content of an “ought” of morality. That would be nonsense. 
Rather, the first normative judgment is confronted, or really placed side 
by side, with a factual (“is”) judgment. What is ordinarily called a 
“collision of duties” is an event which does not occur in the norrnative 
sphere and does not involve a contradiction between two normative judg- 
ments, but rather a competition of two different motives, of two psycho- 
logical, impulses, pushing in different directions. It is a situation, then, 
which completely belongs to the sphere of empirical reality. A person 
b ecomes conscious that 4. and,.non-4i are_ demanded ol hintjit, ^ejMme 
time from two different directions. The judgment stating this situation 
Obtains asTittle logical cbnirMicti^ as that which states the effect of 
two opposed forces acting upon one body. They are essentially different 
fronTTE^" judgments which state something about the “ought” of two 
conflicting contents, A and non-i4. These latter are in no wise concerned 
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with a psychological or bodily process, that is, with the sphere of being 
or empirical reality. 

C. Law and Morals: the Postulate of the Unity of System 

Actually, such a contradiction is avoided. Whenever the conflict be- 
tween law and morals is stated, closer scrutiny shows that it does not 
really suggest the simultaneous validity of the two orders. It rather sig- 
nifies that something is commanded from the legal point of view, although 
it is forbidden from the moral one, and vice versa. One supposes, per- 
haps not quite consciously, that the circumstances may be judged either 
from the legal or the moral point of view, but that judging from one point 
of view excludes the other. This is the meaning of the stereotyped argu- 
ment that a certain behavior may be morally objectionable, but legally 
only this and no other behavior is correct. It is evident to any jurist that, 
as a jurist — that is, when the cognition of legal norms is involved — he 
must disregard the moral aspect. No moralist would think of letting con- 
siderations of positive law interfere with the validity of norms which he 
has recognized from his point of view. Similarly, a judge can only apply, 
e.g., either German or French law in the decision of a case, for in this act 
of application which is specifically directed to the “ought,” to the “valid- 
ity” of the law, only French or German law can be recognized as valid, 
that is, as binding upon the organ that applies the law. In this connection, 
we must of course disregard cases in which the positive law expressly 
refers to moral norms, morality to rules of positive law, or German law 
to the application of French law (or vice versa). In the first of these 
cases the delegated morality becomes law; in the second, delegated law 
becomes morality; in the third, French law becomes German law (or vice 
versa). The delegated order is subordinated to the delegating order. 
Such a subordination, however, is only possible within the same total 
order, which comprises both the supraordinate and the subordinate or- 
ders. To know an object and to recognize it as a unity means the same 
thing. 

A system of norms can only be valid if the validity of all other systems 
ofjiorms with the same sphere of validity has been excluded. The unity 
of a system of norms signifies its uniqueness. This is simply a conse- 
quence of the principle of unity, a principle basic for all cognition, in- 
cluding the cognition of norms whose negative criterion is found in the 
impossibility of logical contradiction. 
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D. The Logical Impossibility of the Coexistence of 
Positive and Natural Law 

Once positive law and natural law have been recognized as two systems 
of norms which differ from one another in their ultimate reason of valid- 
ity, their relationship cannot be further discussed in the sense of two dif- 
ferent and simultaneously valid systems. For a “relationship” is only 
possible between elements of the same system. Either natural or positive 
law may be claimed as systems of valid norms. In this sense, the relation 
of positive law to natural law is the same as that of positive law to 
morals, or as that of a national (domestic) legal order to international 
law.* Any attempt to establish a relationship between the two systems of 
norms in terms of simultaneously valid orders ultimately leads to their 
merging in terms of sub- and supraordination, that is, to the recognition 
of positive as natural law or of natural as positive law. There is a wealth 
of such attempts which express, usually without full awareness on the 
part of the theorists, the irrepressible tendency of knowledge toward the 
unity of its object. The insight that there is a logical necessity about the 
exclusive validity of a system of norms leads to a consequence which is 
of the utmost significance for the theory of natural law. If one assumes 
the validity of a natural legal order, one cannot, at the same time, assume 
the existence of a simultaneously valid positive legal order with the same 
sphere of validity. From the point of view of a consistent positivism, 
which regards the positive legal order as supreme, non-derivative, and 
therefore non-justifiable by reference to a superior system of norms, the 
validity of a natural law cannot be admitted. Likewise, from the point 
of view of natural law, in so far as it conforms to its pure idea, there is no 
room for the validity of a positive law. The coexistence of a natural and 
a positive law as two different systems of norms is logically excluded; for 
a contradiction between the two is possible. If the norms of positive law 
contradict the norms of natural law, the former must be considered un- 
just. It is this possibility which impels the differentiation of positive 
from natural law. There is, finally, not only a possible but also a neces- 
sary contradiction between positive and natural law, because the one 
is a coercive order, while the other, ideally, is not only non-coercive, but 
actually has to forbid any coercion among men. A positive law, then, 
beside natural law is not only impossible from the point of view of for- 
mal logic, it is also superfluous from a material-teleological point of view, 

* Cf. my study Les Rapports de systime entre le droit interne et le droit 
internation^ public (1927) Acad£mie de Droit International, Extrait bv 
Secdxil deb couss. 
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if the assumptions hold which alone permit one to maintain the validity 
of a “natural” order. For, why should a human-arbitrary order be 
needed for the regulation of human conduct, if a just regulation can al- 
ready be found in an order “natural,” evident to all and in harmony 
with what all men of good will would propose? To provide any coercive 
acts for the realization of such a natural order would not only be su- 
perfluous, but could be considered positively harmful and apt to produce 
precisely those evils whose prevention and elimination are the sole justi- 
fication of coercion. 

E. The Impossibility of a Relationship of Delegation 
BETWEEN Natural and Positive Law 

From the point of view of the pure natural-law idea, any relationship 
of delegation between natural and positive law must be considered as 
impossible. It has been suggested above that, by means of such a dele- 
gation, one system would have to be merged with the other, so that any 
such construction would necessarily result in eliminating the specific 
character of one of the tw'o systems. Take in particular the attempt, 
repeated often and in all possible variations, to found positive law upon 
a natural law delegation (for instance, public authority has been insti- 
tuted by God). Closer scrutiny reveals that the order of natural law 
cannot provide such a delegation without contradicting the fundamental 
principle of its own validity, without actually dissolving itself and giving 
way to the order of positive law. This is a cardinal point of the historical 
doctrine of natural law; a theoretically sound grasp of it is a basic as- 
sumption for understanding the entire doctrine, as it has been represented 
for over two thousand years. Here it may suffice to state that a delega- 
tion of positive law by natural law can only mean one thing: the latter 
system must contain a norm whereby a supreme authority is empowered 
to make positive law, and whose norms are to have validity, not because 
of the justice of their content, but because they have been issued by this 
natural-law-made authority. The norms of natural law, on the other 
hand, in keeping with their basic idea, derive their validity from the ob- 
jective “justice” of their content. That the norm of delegation is not in 
harmony with this idea is evident. To assume it, nevertheless, represents 
the logically impossible attempt to establish the positive-law principle 
of validity with the aid of the natural-law principle of validity, although 
the two principles are incompatible. In view of the fact that positive law 
is not, on principle, subject to limitations of at least its material and tem- 
poral validity (limitations upon the validity of the national by the inter- 
national legal order may be disregarded here) , the norm of natural law. 
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which delegates the creation of positive law, cannot be allowed to have 
such a restriction either. If it be assumed that there are, beside this dele- 
gating norm, other material norms of natural law, the delegation of posi- 
tive by natural law must mean that natural law empowers positive law to 
replace it. This actually is the consciously or unconsciously desired result 
of the theory of delegation, much as it may seek to conceal it by assur- 
ances to the contrary. Of all the norms of natural law, only the one 
remains which delegates positive law (and which in reality is no natural- 
law norm at all). A thus denatured natural law has no other function 
than that of legitimizing positive law. The idea of natural law has been 
transformed into an ideology of positive law. The attempt to compre- 
hend positive law as “delegated” by natural law need not concern us any 
further in this connection, as it represents the obvious and admitted re- 
nunciation of the assumed validity of an autonomous natural-law order. 

F. Positive Law as a Mere Fact in its Relation to Natural 
Law as a Norm 

It may, nevertheless, be objected that the existence of positive law is a 
“fact” which manifests itself in the “life” of States and perhaps even of 
the community of States. If, in addition, one feels driven to assume also 
the existence of a “natural” order of law, the “relationship” between the 
two, which we have thus far denied, is obviously given, and the deter- 
mination of its nature becomes an unavoidable task of legal science. But 
this objection, also, rests on the demonstrated equivocation of the term 
“norm” and its corollaries. We speak of the “existence” of law in the 
double sense of a normative validity of legal rules and of an effectiveness 
of human conceptions and volitions which embrace legal rules, that is, of 
a function with a cause-and-effect quality. If the validity of a natural- 
law order is assumed, the “factual” existence of positive law simply 
means that positive law is not to be taken as a system of norms with 
“ought” validity, but literally as a mere empirical fact. For this reason, 
an anarchist, for instance, who denied the validity of the hypothetical 
basic norm of positive law (theoretical anarchism always somehow shares 
the position of natural law, the theory of pure natural law that of anarch- 
ism), will view its positive regulation of human relationships (such as 
property, the hiring contract) as mere power relations and their de- 
scription as “ought” norms a mere “fiction,” as an attempt to supply a 
justifying ideology. Natural law and the fact of positive law (the latter 
as a factual phenomenon and not in its normative validity) are not re- 
lated to one another as two valid normative systems, but only in the 
same sense as a norm and the factual event, which is materially co- 
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ordinated to it; that is, they are in the relation of possible conformity 
or non-conformity. The conduct of an individual may conform to the 
governing norm, if the content of the actual conduct (an “is” content) 
agrees with that of the norm (an “ought” content) . It may not conform 
to the norm, contradict or “violate” it, if its content logically contradicts 
that of the norm. It must always be kept in mind that the logical 
contradiction between the content of the norm (of the “ought”) and 
the content of actual human conduct (of the “is”) does not imply a 
logical contradiction between the norm itself (the “ought”) and actual 
human conduct (the “is”). 

It is only in this sense that one can speak of a relation of natural to 
positive law, always taking natural law as a system of rules with norma- 
tive validity: does the actual, external or internal, conduct of human 
beings who create or e.xecute, issue or obey, rules of positive law, do 
the mental and physical acts involved in this conduct, conform to or vio- 
late the norms of a natural order? Whenever positive law, taken in its 
merely factual aspect, conforms to natural law, it is “just” in the same 
sense as actual conduct, such as the execution of a murderer after the 
imposition of a valid sentence by a competent court is “legal,” inas- 
much as it conforms to positive law, now taken in its normative aspect. 
As it is a “just” positive law because it corresponds to natural law, so it 
is “unjust” when it contradicts it. Because positive in relation to natural 
law has here no “validity” at all (being a mere fact and not a valid set 
of norms in the light of natural law), the question of the validity or in- 
validity of a positive norm by reason of its harmony or conflict with 
natural law cannot arise from the position of the pure and consistently 
developed idea of natural law.* 

G. The Relation of Natixral to Positive Law in the 
Historical Natural-Law Doctrine 

In spite of this, the historical doctrine of the law of nature does not 
adhere to this pure natural-law idea. Natural law in actual reality, that 
is, as it has been represented by the natural-law doctrine for more than 
two thousand years, shows quite essential variations from the original 
picture as it has just been outlined. This is mainly due to the tendency 


* The tendency which constantly recurs, even in a theory with positivistic pre- 
tensions, to identify the “validity” of positive law with its efficacy and to deny 
to positive law any specific validity apart from this efficacy, ultimately origi- 
nates in natural-law speculation. It has a certain affinity to the “sociological" trend 
in legal science whose natural-law character is only ill-concealed by the terminology 
of causality. 
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of natural-law doctrine to view positive law not as a mere fact, but as a 
system of valid norms, as a legal order with normative validity, which 
exists side by side with a similarly understood natural law. Generally, 
the natural-law doctrine seeks to maintain that both natural and positive 
law are given as simultaneously valid orders. To this end, it constructs, 
directly or indirectly, consciously or unconsciously, a relationship be- 
tween the two, which presupposes the unity of a system of norms com- 
prising both. Owing to the preponderance of positive law once its valid- 
ity has been accepted, natural law has to adjust itself to this positive law, 
in order somehow to gain access to the unified system which comprises 
positive law. It follows that natural law, at least in the particular guise 
of an idea which wholly excludes positive law, can no longer be main- 
tained. It is this fundamental position of natural-law theory with re- 
spect to positive law which brings about all the various modifications 
that the natural-law idea itself undergoes at the hands of its various 
teachers; these modifications virtually lead to a more or less unnoticed 
elimination of natural law. It is a position whicrh the doctrine holds and 
has to hold for reasons which lie outside the field of theory. 

The natural-law doctrine of all nations and all times has emphatically 
denied the view that positive law coexisting with natural law is superflu- 
ous or harmful. This theory can even less afford to accept the idea that 
positive law coexisting with natural law is logically impossible.* One 
might, as a characteristic example, cite the following passage from a work 
by Melanchthon, who may be taken as a typical representative of nat- 
ural-law doctrine. He is essentially rooted in the medieval Catholic 
theory of Thomas Aquinas and at the same time he laid the foundation 
of the almost exclusively Protestant natural-law doctrine of the seven- 
teenth and eighteenth centuries. In his work on ethics he writes: Etsi 
autem multi imperiti homines stolide vocijerantur, non opus esse scriptis 
legibus, sed ex naturali judicio eorum, qui praesunt, res judicandas esse. 
Tamen sciendum est, hanc barbaricam opinionem detestandam esse, et 
homines docendos esse, melius esse habere scriptas leges, et has reverenter 
tuendas et amandas ejse.f The absolute necessity of positive law, as a 
system of valid normative rules beside natural law, is taken for granted 
by natural-law doctrine. It is evident that this position is not possible 
without a considerable modification of the pure natural-law idea. Once 
this dualism of natural and positive law is definitely established, the 

* Cf. my article Naturrecht und positives Recht: Eine Vntersuchung ihres 
gegenseitigen Verhaltnisses (1928) 2 iNTERitATiONALE Zeitschbift rOs Recbis- 
TZEORiE (Brunn) 8ifi. 

t Ethicae Doctrinae Elementorum ubri duo. Corpus Repormatoruic, vol 
XVI (Hails Saxonum, 1850) p. 234!. 
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problem of a possible conflict between the two becomes progressively 
more difficult. 

H. Natural Law as a Justification of Positive Law 

What is the attitude of the historical natural-law theory on this point, 
which is decisive for its appraisal? First of all, it avoids a clear and un- 
equivocal presentation of the problem. The majority, even of the most 
important of the natural-law teachers, did not ask the question at all, or 
answered it only incidentally, as if it did not involve a frmdamental theo- 
retical problem. Besides, there has been little serious criticism of posi- 
tive-law materials on the basis of the natural-law norms, as the theory 
developed them. The natural-law teachers scrutinize only the most im- 
portant institutions of positive law, of any positive law of their time, with 
a view to their rightness in the light of the natural order, such as 
the magistracy, private property, slavery, marriage. The result is, al- 
most without exception, the justification of these institutions on a nat- 
ural-law basis, and, thereby, a legitimization of the positive order of law 
(which, after all, is only an unfolding of these basic institutions) through 
the higher order of natural law. In addition, the theory develops a host 
of methods with the aim either of making any conflict between positive 
and natural law appear impossible or, if conflict should be possible, of 
making it appear unlikely or without danger for natural law. Such meth- 
ods, the specific methods of natural-law doctrine, are evidently indica- 
tions of a further denaturing of the pure natural-law idea. For, in the 
process, its content has to be increasingly assimilated to positive law or 
reduced to empty formulas, such as “Equal things shall receive equal 
treatment”; “Smmw cuique”; “Injure no one without a just cause”; “Do 
good and avoid evil,” etc. Without presupposing the existence of a posi- 
tive legal order all these formulas are devoid of sense; but if related to 
any positive legal order they can justify it. Furthermore, the natural-law 
teachers contend, in a version which has remained a stereotype from the 
church fathers down to Kant, that positive law derives its entire validity 
from natural law; it is essentially a mere emanation of natural law; the 
making of statutes or of decisions does not freely create, it merely repro- 
duces the true law which is already somehow in existence, and positive 
law (the copy), whenever it contradicts natural law (the model or arche- 
type), cannot have any validity. 

A more detailed study of the sources will reveal that these theses were 
absolutely irrelevant to the validity of positive law: the character of 
natural-law doctrine in general, and of its main current, was strictly con- 
servative. Natural law as posited by the theory was essentially an ideol- 
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ogy which served to support, justify, and make an absolute of positive 
law, or, what is the same thing, of the authority of the State. The conten- 
tion that natural law derogates positive law was rendered practically in- 
nocuous by an elaborate doctrine and had only to be maintained for the 
sake of appearance, in order to preserve for natural law its function of 
justifying a positive law. This is the typical picture which natural-law 
doctrine draws of the legal world — its legal- world picture so to speak: 
In the foreground is positive law, essentially in uncontested validity; 
behind positive law, duplicating it in a peculiar manner, is a natural law, 
representing a higher order, the source of all validity and social value, 
whose function in the main is the justification of positive law. 

There were, of course, currents of opposition at all times, which in the 
face of the dominant trend advanced a more or less revolutionary theory 
and in the face of a natural law denatured by official science again ex- 
pounded its pure idea. But little has been handed down to us of these in- 
tellectual movements. All the natural-law teachers to whom there is still 
attributed any eminence belong to the conservative trend. How could it 
have been otherwise? Were they not all either faithful and obedient serv- 
ants of the State, or ministers of a State church, professors, envoys, privy 
councillors, etc.? After all, the climax of natural-law doctrine, its clas- 
sical period, coincides with the time of the most unmitigated political 
absolutism, under whose pressure a revolutionary theory had no chance 
to develop as a literary movement, let alone to be officially taught in the 
universities. 

I. The Supposedly Revolutionary Character of Natural- 
Law Doctrine 

Why is it that the opinion concerning natural-law theory, which today 
prevails among scholars, presents exactly the opposite picture? It con- 
tends that its individualistic doctrine of the social contract had an em- 
phatically revolutionary or, at least, a radically reformist character. We 
cannot here enter into a detailed discussion of the errors inherent in 
this view, especially its misunderstanding of the significance of the nat- 
ural-law contract theory. Suffice it to say that the contention of the 
revolutionary-destructive character of natural law, initiated by Frie- 
drich Julius Stahl * and later adopted by Bergbohm,t was caused by the 
fact that a particular phase in this millennial trend, namely Rousseau’s 
mid-eighteenth-century legal and political theory, was simply identified 

* 2 F. J. Stahl, Philosophie des Rechts (4th ed.) 1758. and 289. 

t C. Bergbohia, Jurispritdenz uiro Rechtsphilosophie (1892) 116, 200, 217 
and passim. 
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with the natural-law doctrine in general. We can here ignore the ques- 
tion of the revolutionary character of Rousseau’s teachings. It is, by the 
way, not at all as self-evident as is ordinarily assumed. Yet the French 
Revolution did furnish a thoroughly revolutionary interpretation of 
Rousseau’s natural-law doctrine. Nothing can be more significant than 
the fact that this was the reason that official legal science, as taught in 
the universities, dropped the doctrine of natural law. Although for gen- 
erations it had proved its conservative worth in support of throne and 
altar, it manifestly could also be used for diametrically opposed purposes. 
No wonder we find a new ideology emerging in place of the old natural- 
law doctrine, which no longer reliably served its function as a defender 
of the positive law, of the established order of the State: the historical 
school of law. We may disregard here the fact that it had no less of a 
natural-law character than official legal science had had before. It merely 
substituted the Volksgeist for reason or nature as the source of a natural 
order which was the opposite of an artificial one. This much only may 
be said: the historical school, to make its fight against the revolutionary 
version of the natural-law doctrine the more effective, used a device typ- 
ical of any new theory. Any new theory makes it appear that the struggle 
against a part is a struggle against the whole, that its struggle against 
an error within the system is a struggle against the whole system, and 
that it represents a fundamental change in science. This is why the 
theory of the revolutionary character of natural-law doctrine found such 
wide acceptance in the nineteenth and twentieth centuries. It is an error 
in the history of ideas which was further strengthened by the fact that 
the idea of natural law may actually have a revolutionary character, 
while, in its historical reality, natural-law doctrine, with the exception 
mentioned above, has manifested just the opposite. 

Natural-law doctrine does not owe its conservative character to these 
political motives alone as they have been sketched here, which, under- 
standably enough, play an important role in any political and legal 
theory. This conservatism is fundamentally rooted in the epistemological 
situation of a science which seeks to understand the nature of the State 
and of law. Out of this arises an extraordinary difficulty, a handicap to 
the critical analysis of any political and legal theory: it is the more 
difficult to uncover a political motivation, whose effectiveness varies with 
the historical situation, the more the political motivation is paralleled by 
an epistemological tendency which may obscure and conceal it to a cer- 
tain degree. 
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IV. THE EPISTEMOLOGICAL (METAPHYSICAL) AND 
PSYCHOLOGICAL FOUNDATIONS 

A. The Metaphysical Dualism 

a. The Duplication of the Object of Cognition in the Sphere 
of Natural Reality; the Image Theory 

It is a peculiar and often discussed fact that human cognition, when- 
ever it follows its original impulses naively and uncritically, has the tend- 
ency to duplicate its object. The reason is that man is not at all satisfied 
with what his own senses present and his own reason comprehends. His 
first passionate urge for knowledge remains unsatisfied, if he is to stop 
within the boundaries of what is given in his own being, with nature as 
he can sense and comprehend it through the energies of his own soul. 
The desire to penetrate into the essence of things moves him to inquire 
what is “behind” things. And because he cannot find an answer to this 
question within his experience, that is, in the sphere of the world of his 
senses as it is controlled and ordered by his reason, he boldly assumes a 
sphere beyond his experience. This is the sphere which is said to hide 
the grounds and causes he seeks, the ideas or archetypes of all earthly 
things experienced, the things as they are, the “things in themselves" as 
they exist independently of senses and reason, a sphere which, because 
it is inaccessible to his senses, is at the same time said to be eternally 
concealed from him. This strange hypothesis, by which man produces 
the illusion of growing beyond himself, this curious attempt of the 
eternal Munchausen to climb on his own shoulders, forms the elementary 
kernel of all metaphysics and religion. Although this truly tragi-comic 
undertaking has of old been the pride of the human spirit, it is ultimately 
rooted in a curious distrust which this human spirit has of itself. Only 
because man evidently lacks full confidence in his own senses and his 
own reason is he restless in his self-created and self-arranged world of 
knowledge. Only this undervaluation of his own self induces him to 
consider the world this self recognizes as a mere fragment, an inferior 
seedling of another world which is beyond its knowledge just because and 
as far as it is the “real," “final," “perfect,” and “true” world. 

The metaphysical dualism of the "here and now” and the “beyond,” 
of this world and another world, of experience and transcendence, neces- 
sarily leads to the widely accepted epistemological doctrine known as 
the image theory. It states that, essentially, human cognition merely 
furnishes, mirrorwise, an image of things as they “really” are, as they 
are “in themselves." Because of the inadequacy of the material used in 
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the mirror (the merely human senses, the merely human reason), it is an 
inadequate, shadowy image of that reality or truth which is never within 
the reach of man. The decisive importance of this comparison of human 
cognition with a mirror lies in the fact that the true and real world is 
beyond the mirror, that is, beyond human cognition, and that, whatever 
is comprehended in its frame — the world as man experiences it with his 
senses and reason — is only appearance, only the dim reflection of a 
higher, transcendent world. The metaphysical dualism is so deep-rooted 
in our ordinary thinking that this conception of the relation of our 
knowing to its object, as determined by the specifically dualistic image 
theory, is more understandable than any other despite its obviously 
paradoxical nature. It even appears self-evident and is therefore almost 
ineradicable. Yet nothing is more contradictory and, therefore, incom- 
prehensible, than the assumption that our cognition reflects a world 
which is inaccessible to our cognition. Nothing is more problematic than 
the attempt to explain that which is given by that which is not, the 
comprehensible by the Incomprehensible. And no less paradoxical is the 
psychological background of this epistemological situation: a diminished 
sense of self allows the function of the human spirit to degenerate into 
a merely dependent, and not at all creative, copying; at the same time 
it permits this spirit which, in the process of knowing, is only capable of 
inadequate reproduction, to construct, with its own means, a whole 
transcendent world. It is as if the human spirit, while holding its reason 
and senses in contempt, were compensating itself with its wish-fulfilling 
imagination. 

b. The Duplication of the Object of Cognition in the Realm of Values 

The strange phenomenon of the duplication of objects is not only found 
in the process of knowing, in the narrower sense of knowing nature or 
reality, but also in the intellectual function of “valuation,” which may 
be considered as the cognition of values or norms, so far as it is expressed 
in “ought” statements. The cognition of values, as distinguished from 
the cognition of reality, is not concerned with explanation, but with 
justification. Also in this sphere it can be seen how the inquiry into the 
“why” (that is, here, the ground of any value expressible in an “ought”) 
penetrates beyond fiat which is somehow given and attainable within 
the rational realm, analogous to that of natural experience, into a world 
of transcendent values. The immediately knowable empirical value must 
be represented as the emanation of that world of transcendent values in 
order to be value at all. There is a clear tendency, here again, to value 
an object, to justify some content by adding, so to speak, to the im- 
mediate object of the value judgment a second object which is in a sense 
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bdiind and above it. The immediately given object must appear as the 
latter’s copy or reproduction, so that it may be interpreted as valuable 
and seem justified. The positive morality, for instance, which is valid in 
any social community and specifically shaped according to tim«» and 
place, is represented as the emanation of an eternal and divine law. 
Similarly in the doctrine of natural law, a natural order of human con- 
duct arises behind the positive law of the State. The metaphysical 
philosophy of nature is particularly intent upon depicting the world of 
experience as but an inaccurate repetition of a transcendent reality and, 
by means of its specific image theory, it merely allows human cognition 
to reflect and not to create this empirical world. The natural-law philos- 
ophy characterized above maintains the same idea when it insists that, 
contrary to appearances, positive law is not the free creation of a human 
legislator and judge, but a mere reproduction of a natural law beyond 
this positive law, an inadequate copy of a “law in itself,” and that, for 
this reason, positive law has validity and value. The difficulties into 
which the political and legal philosophy of natural law maneuvers itself, 
by means of this dualism of a positive and a natural order, are methodi- 
cally analogous to those of the metaphysical philosophy of nature with 
its dualism of the “here” and the “beyond,” of experience and tran- 
scendence. In both cases, there is the inaccessibility of the archetype 
and the hopeless attempt, in the one case to explain, in the other to 
justify, that which is given. In the one case as in the other, there is not 
only the constant threat of the insolvable contradiction between a some- 
how accepted ideal and a reality which does not conform to the ideal, but 
also the immanent tendency to overcome the dualism by complying with 
the postulate of the unity of knowledge. It is in this striving toward a 
science free from metaphysics that natural science emancipates itself 
from theology, legal and political science from natural-law doctrine. 

This dualistic view of cosmos and life, as it runs through the philos- 
ophy of reality and value, nature and law, may manifest itself in different 
stages or grades of intensity, depending upon the degree to which the 
dualism has been carried. These stages will be further developed below. 
It is well to keep in mind that a certain stage of natural philosophy is 
not necessarily associated with the stage of legal philosophy which, 
epistemologically, corresponds to it. Legal philosophy meets, in its 
development to higher forms, much greater obstacles than natural philos- 
ophy, which is influenced by political, that is, governmental, interests 
either not at all or only indirectly. Above all, the following schematic 
presentation should not (or at least not primarily) be understood as a 
historical-genetic description of evolutionary stages succeeding one an- 
other according to a strict rule. 
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c. The Theory of Nature and Law among Primitives 

Primitive man’s conception of the structure of his natural environ- 
ment is determined by the impotence which he experiences in the face of 
the mighty and overpowering manifestations of nature. This is espe- 
cially true when his life is filled with the difficult and dangerous struggle 
with nature. The interpretation of nature by primitive man is deter- 
mined by his characteristic lack of selfconsciousness; his natural philos- 
ophy, if it is possible to speak of one, is the expression of his sense of 
inferiority. Everything appears a god to him. For primitive man the 
tree is or harbors an effective spirit, a demon, who makes this tree grow 
and flower. He imagines the sun to be moved by a masculine, the moon 
by a feminine god. He regards animals, especially the animals of the 
chase which are important for his existence, as beings superior to him- 
self which he dare not kill without asking their forgiveness. He is even 
convinced that he cannot kill them without their will, that they consent 
to be killed by him only if he acts in a manner of which they approve. 
This belief persists even though he himself has invented very effective 
weapons and has developed ingenious hunting methods. Nothing is 
more characteristic of the primitive’s mythological conception of nature 
proceeding from his weak sense of self than the fact, observed in a 
savage tribe even very recently, that its members worshipped their 
home-made tools, their hammers and saws, as gods. Even where the 
primitive has created with his own hand, with the strength of his body 
and his spirit, he distrusts his own capacity. He believes he should 
revere his products as the products of supernatural forces, as the work 
of the gods. To him they are nothing “arbitrary,” no “artificial” things 
or human handiwork; he interprets them, as we would say, as something 
“natural” which, to him, means something divine, something a god has 
created in him and through him. 

Primitive man assumes the same attitude with regard to the social 
order in which he lives, with regard to the positive law which, as the 
command of the chieftain, medicine man, priest, judge, or other author- 
ity, requires his obedience, or, in the form of old custom, is applied by 
these same authorities. He does not regard these individual and general 
norms constituting his social community as human statutes, but as the 
direct expression of divine will. The primitive does not yet believe that 
there is beside or above this positive law a natural law, for he does not 
experience the positive law as such, but directly as something natural 
or divine. His legal theory is not yet properly dualistic, any more than 
his natural philosophy. It only contains the germ of this dualism. Primi- 
tive man does not yet imagine above nature, above his own world, a 
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divine beyond, a supernatural sphere above the natural sphere. He 
merely duplicates the things of his experience by peopling the natural 
world with gods and demons. The conception of the immediately divine 
nature of the law which creates and maintains society is coupled with the 
conviction, springing from an underdeveloped consciousness of self, that 
this positive law is not an artificial handiwork of man. This manifests it- 
self in the myth, still encountered in relatively advanced social mpditinn s, 
that the legal order of the State has been created by the national deity 
through the mediation of a divinely worshipped leader, or that it goes 
ultimately back to such an act of divine lawmaking. Thus, Jehov^ is 
said to have handed Moses the Tables of the Law on Mount Sinai, Allah 
or the Archangel Gabriel is said to have dictated the Koran to Moham- 
med, Hammurabi is said to have received his code from the Sun God; 
Dike, the deity of law, appeared to the ancient Greeks as the gift and 
daughter of Zeus, the old Frisian saga reports that the Asegen, the oldest 
speakers and finders of law, the first legislators, were instructed in law 
by a deity. It is only a variation of the same idea when the ruler who is 
empowered to make positive law is himself revered as a deity or as the 
son or more remote descendant of a divine ancestor. The political sig- 
nificance of this mythology is obvious. As a natural philosophy it has to 
explain nature, as an ideology of law and State it has to justify the 
positive order and to heighten, as far as possible, its effectiveness by 
creating an unconditional obedience founded upon the fear of the mys- 
terious, omnipotent deity. Derived from a sense of inferiority, the myth 
has the function of reinforcing this sense, at least in the social sphere. 

d. Metaphysical-Religious Dualism 

As man grows in his knowledge of nature, he increasingly seeks and 
finds an immanent order in the chaos of things, he becomes more and 
more conscious of nature as a somehow coherent whole. He now ceases 
to duplicate every single thing and instead begins to duplicate nature as a 
whole. He sees that this tree stems from the little bush, the bush from 
a seedling, the seedling from a seed, which in turn comes from the fruit 
of the tree. Where was the dryad when the tree was still a seed? As 
man recognizes change in nature and through it the mutual connection 
of things, he removes the divine half from things, moves it out of the 
sphere of the interconnected things of his visible and tangible world and 
lets it coalesce in a second, supernatural world which is removed from 
both his senses and his reason. Only now has the metaphysical dualism 
been perfected, a dualism consisting of a beyond, which embraces the 
absolute truth, and the empirical world which alone is within the reach 
of erring man, of transcendence and experience, of idea and reality. 
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The same transformation of conceptions occurs with respect to positive 
law. As positive law increasingly reveals itself, to the more critical eye, 
as a changeable and ever-changing system of norms, created by a variety 
of legislators, varying in time and place, man recognizes this positive 
law as human handiwork. The personal connection between his own 
governmental order — which he now recognizes as only one among 
many — and his individual national deity dissolves in his consciousness. 
Instead, he forms the conception of a permanent and unchangeable divine 
order, of a natural, absolute justice which reigns above any law which is 
positive and variable in time and place. The primitive conception of the 
divine nature of law has developed into the dualism of natural and 
positive law. 

As we have seen, this metaphysical-religious dualism, as compared to 
the naive mythological natural and social philosophy, already represents 
the result of a certain critical contemplation. The human mind, however, 
cannot bear this terrible and, on principle, irreconcilable contrast of 
“here” and “beyond,” of humanity and deity, of law and justice. There- 
fore, as the insight into this conflict develops, there is also born the un- 
quenchable longing to overcome it. If it is possible to regard the history 
of the human spirit as the development of this metaphysical-religious 
dualism in its various forms, it is necessary to recognize it at the same 
time as the constantly renewed effort of the human spirit to liberate 
itself from this enormous conflict into which it has thrust itself, and 
which it seems tragically fated to enter forever anew. 

According to the way in which the metaphysical-religious dualism 
seeks to resolve itself, one can distinguish essentially three fundamental 
types. Philosophical man may emphasize, within the dualistic system 
of his cosmic and moral philosophy, the beyond, the realm of the idea 
and of justice; or he may place the emphasis on the empirical world, the 
realm of experience and positive law. Or, thirdly, he may assume a com- 
promise position and attempt somehow to balance the two ends of the 
scales, one of which would raise him heavenward, while the other would 
cast him to inferno. We may assume that there is an inner correspondence 
between the cosmic and moral philosophy of man and his character.* 
The first of these three types could, on this basis, be explained by the 
fundamentally pessimistic mood of a selfconsciousness, not weak in itself 
but directed, so-to-speak, against itself, a mood not of a really lessened, 
but of a self-deprecating consciousness. The second type originates in the 
optimism of an exalted and rising consciousness of self which even borders 

* Cf. Muller-Freienfels, PERSdNUCHKEir vmo Weltanschauung (2d ed. 

1923)- 
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on an exaggerated self-esteem. The third type is associated with the 
character whose fundamental mood is one of tired or cautious resigna- 
tion, and which mediates between these extremes, sometimes leaning 
toward the one, sometimes toward the other side. 

e. Pessimistic Dualism: Personality Type and Metaphysical Attitude 

The dualism of the first type is obviously directed toward the tran- 
scendent sphere. In it are found the true, the really original images of 
all being, the ideas in a brightly radiant light which is not visible to man, 
at least during his bodily existence. Terrestrial things which have a 
shadowy existence in the dim twilight of the here and now hardly convey 
a glimmer of them. This whole world of experienced reality is, basically, 
not “real” at all, it is but appearance and deceit. True reality is only in 
the “beyond” which man hopes to enter after his death. This longing 
for the “beyond,” which is merely an ideological concealment of fear 
and flight from present existence, makes man consider the entire world, 
as it is given him by the senses and reason, not only as worth nothing, 
but even as nothing. It is the very function of the “beyond” which his 
imagination has constructed, to destroy the given world of sensory and 
rational experience. “Pass the world by, it is nothing.” It is the philo- 
sophical expression of this fundamental mood of pessimism. Its repre- 
sentative is the ascetic type, the saint. 

It almost goes without saying that a dualism thus accentuated leads, 
in the field of political and legal philosophy, to a complete rejection of 
positive law and of the existent State, as superfluous and harmful, that 
it considers as “law” only that “natural” order which lies beyond all 
positive order and the State, and as the “true” State the community of 
the just, of the saints which can only exist in the beyond. It is the posi- 
tion of ideal anarchism with which we have already become familiar in 
another connection, that of the pure law of nature in whose perspective 
positive law does not appear as an order of valid normative rules, but 
merely as an ensemble of naked power relations, while the State is in no 
wise distinguished from a robber band. Here again, the transcendent 
order has solely the function of nullifying the positive-earthly one, that 
is, to make it appear as nothing. Whenever such a social pessimism de- 
vdops in a personality with a strong volitional side, in a so-called 
“aggressive” type, the soil is prepared for the emergence of the revolu- 
tionary, It does not constitute an essential difference that the saint, more 
rooted in metaphysics, hopes for a celestial paradise beyond this life, 
while the utopian revolutionary dreams of an earthly paradise which, 
however, must be postponed to the no less inaccessible future. 
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/. Pessimistic Dualism: Its Social Theory; the Revolutionary Position 

We use here the contrast of optimism and pessimism to characterize 
basic spiritual moods which provide a psychological explanation for two 
different types of metaphysical dualism. Yet this contrast, especially 
if it is to serve as a psychological and characterological qualification, 
must not be taken as absolute. Man can never be perfectly and wholly 
either optimistic or pessimistic. Either attitude would take him beyond 
the psychological boundaries within which psychological types have any 
meaning, because, beyond them, we can only speak of pathological 
phenomena. Even the basic types which have been used here merely 
show a preponderance of one of the contrasting elements over the other, 
and neither is entirely excluded. Certainly it is possible that with one 
part of his being and with one of the two attitudes a man may face the 
present, the actual conditions under which he lives and presumably will 
continue to live for a while, while with the other, he will face the more 
remote future as he desires or fears it. It is just this variable attitude 
which distinguishes the social pessimist from the social optimist. In this 
sense, a person may be called an outright pessimist if he is pessimistic 
only for the present, if he considers the present circumstances of society 
as thoroughly bad and even worth destroying because they conflict with 
his wishes and interests. He cannot remain contemplative, but must 
engage in activity toward this end: he becomes a revolutionary. This 
need not prevent him from visualizing the future, shaped in accordance 
with his desires and hopes, as the perfect opposite of the present. Just 
because he fears and flees the present, he lives in the future alone. At 
the same time, he must extend his attitude toward the present also into 
the past since it can appear to him only as the source of present ills. It 
follows that this type of ideal anarchist lacks the historical sense and 
confronts social conditions without attributing any importance to their 
organic development. Yet the belief in a golden age is often significantly 
associated with such social pessimism. True, this legend in its diverse 
intellectual connections and variations is exceedingly ambiguous. In a 
system of pessimistic metaphysical dualism, a paradise, transposed to 
the beginning of time (or, correspondingly, to the end of time) , means 
this above all: because the good cannot be found in the present, it can 
only have existed in the immemorial past, if it is at all possible. In the 
legend it is a characteristic trait of the golden age that it seems separated 
by a fundamental barrier, by an unbridgeable abyss, from the historical 
development that leads to the present — just as the “beyond” is sepa- 
rated from the experienced world, the idea from reality, and divine truth 
from human error. Terrible crimes of man brought about the interven- 
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tion of avenging and punishing gods and forever buried the paradise on 
earth. It has somehow been placed outside time’s continuity. One speaks 
of paradise only in order to throw the evil present the more darkly into 
relief against this bright background. At bottom, this golden age is 
the idea of the just and natural order which is confronted with positive 
law and the real State to expose them in their essential nothingness. 
This reveals the radically pessimistic character of this type of meta- 
physical dualism. 

g. Optimistic Dualism: Personality Type and Metaphysical Attitude 

It is a decisive turn toward optimism, a symptom of the strengthened 
confidence of man in himself, in the perception of his senses and the 
achievements of his reason, when the metaphysical dualism is no longer 
taken to mean that all true reality and value can only be found in the 
beyond. No longer is reality denied to the world of experience; it is 
recognized as “real” or it becomes, at least, a postulate of knowledge to 
recognize, or of cognition to establish, its reality. The world beyond, 
with its archetypes of truth, no longer has the function of denying the 
“here and now,” the world of human experience, but rather of explain- 
ing it. No longer does one try to overcome the conflict of these two 
worlds by having one annihilate the other, but by affirming their re- 
latedness. Accordingly, earthly things are regarded as essentially similar 
emanations of supernatural archetypes. It is held to be the law of exist- 
ence, of inner being, for each empirical entity that it strive to assimilate 
itself to its transcendent idea. While one cannot count on the perfect 
agreement of copy and archetype, one has the serene and even proud 
certainty that earthly things are not separated from the celestial by an 
abyss, but that the earth holds the heavens in a mysterious way; that 
man, in recognizing the world through his senses and reason, though he 
does not perceive the ultimate secret, still grasps “the deity’s infinite 
robe.” In his striving for knowledge man does not conceive of himself 
as an eternally blind creature groping in the dark. This optimism is par- 
ticularly pronounced in epistemology, as it develops the belief in the 
possibility, if not of attaining, then at least of steadily approximating 
truth with the aid of human science. Optimistic dualism not only regards 
this world as “real,” but also as valuable; it is even inclined to see in it 
the best, or, at any rate, the best possible of all empirical worlds. 

It should not be forgotten, however, that the transcendent ideas, when 
they are not to deny but to explain experience, must adapt themsdves 
to this experience. In the measure in which man, confident of his science, 
extends and deepens it as he obtains increasingly intimate knowledge of 
the “copies,” the original images themselves, the ideas, must change their 
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content in accordance with experience or, since such variability contra- 
dicts the essence of the ideas, they must gradually be emptied of their 
content and, more or less consciously and avowedly, turn into formal 
patterns. Thus man, who thinks of himself as the image of God, first 
shapes the deity in his own image and then, growing afraid of His like- 
ness to man, formalizes God into an empty concept. This is the point at 
which metaphysical dualism begins to change into an entirely different 
type. 

h. Optimistic Dttalism; Its Political and Legal Philosophy; Conservatism 

The metaphysical dualism of the optimistic type is ordinarily called 
“idealism," although the pessimistic type merits this designation no less. 
The term relates in particular to the value judgments of this system, to 
its ethic of which the legal and political philosophy forms an essential 
part. It is precisely in the ethicjd realm, in the realm of good and evil, 
that this idealism believes it fulfills itself most intimately, for here the 
terrestrial partakes most fully in the celestial, and man comes closest to 
the deity. The philosophy of State and law of this so-called “idealistic” 
dualism unfolds itself in complete parallel to its philosophy of nature. 
It is far removed from the assumption that justice resides only beyond 
positive law; it regards the political order of positive law as a system of 
perfectly valid “ought” norms and by no means as the mere expression 
of naked force. It recognizes State and law as a human makeshift, first 
of all. Yet the natural divine order which it assumes above the positive 
one is not assigned the function of nullifying it or even of questioning its 
validity. On the contrary, it declares that as the world of ideas has to 
lay the basis for the reality of the world of experience — that is, to 
explain natural reality — so it is the proper meaning of natural law to 
justify, and to lend a halo to, positive law. Positive law must accordingly 
be regarded, if not as perfect, yet as the best possible approximate re- 
production of natural law, and any positive law must be admitted to 
have the innate tendency to resemble the original image. In another con- 
nection the essential elements of this legal philosophy have already been 
outlined. Within the system of idealistic dualism there is the obvious 
tendency to legitimize the positive law of the State as just, as that which 
is humanly possible, and to heighten, or even to render absolute, its claim 
to validity by regarding it as an emanation of divine-natural law. 

The political character of this legal philosophy is that of conservatism. 
If we here assume this conservatism to be based upon a social optimism, 
it is in the sense that we regard as an optimist one to whom the present 
appears good because it agrees with his wishes and interests and is in 
accord with his ideal. He will affirm the present and live in it and, pre- 
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cisely for this reason, he will be pessimistic about the future, of which he 
has nothing further to expect. For he who is perfectly satisfied with the 
present is distrustful and apprehensive of the future. His motto is: 
“Nothing better will follow.” The conservative, accordingly, while he 
seeks to preserve the present, also seeks to fend off any change. His 
opinion of the present, viewed as the necessary product of the past, is 
easily and gladly extended into the past. The conservative is a laudator 
temporis acti. Yet, he does not speak of the “good old times” in contrast 
to the bad present, but only as something to remember with gratitude. 
Pious devotion to the past as the cradle and source of the present, rever- 
ence for one’s history and worship of the heroes to whose divinely blessed 
deeds one traces it back, and historic sense: these are characteristic traits 
of a conservatism which rests on social optimism. It corresponds — and 
this deserves particular emphasis here — to the same tendency in the 
philosophy of nature which founds empirical reality upon transcendent 
ideas and thus seeks the confirmation and not the denial of its true 
realness. 

This conservative principle which defends positive law and the State 
as it is, and even strengthens their validity and effectiveness, is therefore 
understandable even without a political motive. We must not under- 
estimate, however, the significance of this motive, that is, of the emphatic 
interest of those who, directly or indirectly, rule the State, in the 
existence and widest possible acceptance of such a legal and political 
philosophy. The connection between such a natural-law legal philosophy 
and the idealistic, that is, religious-metaphysical natural philosophy with 
optimistic tendencies, makes one understand why the ruling groups in- 
variably favor an “idealistic” conception of the world. It is a strange 
fact that a metaphysical-dualistic natural philosophy can maintain itself 
with impressive persistence despite its growing clash with the rapidly 
progressing natural sciences. This phenomenon can be adequately ex- 
plained only if the characteristic political interest of the ruling groups 
in an “idealistic” philosophy is taken into account. 

With the increasing development of the natural sciences the tran- 
scendent ideas of natural philosophy — as we have pointed out — must 
change or turn into empty formulas; similarly, in the realm of legal 
philosophy, natural law must either become a more or less faithful rep- 
lica of positive law or, when it can no longer fulfill its purpose because 
it has thus been “seen through,” it also must evaporate into empty 
formulas which fit any legal order, conflict with none, and justify all of 
them. From formalized metaphysics and such a natural-law theory there 
is only one short step to an entirely different legal and political theory 
which completely discards the metaphysical dualism. 
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i. The Compromise Type of Metaphysical Dualism 

Before attempting to sketch the basic pattern of this philosophy, we 
should consider the third type which is still possible within metaphysical 
dualism. It is characterized by the attempt to find a middle way between 
the pessimistic and the optimistic forms of metaphysical dualism. Its 
aim is a compromise between the two extremes. Therefore, it takes on 
features of both the philosophies between which it seeks to mediate. Its 
total picture is not at all unified, but at times rather contradictory, pre- 
cisely because of this compromise character which, at the outset, distin- 
guishes it from the intransigence of the other two. Here again, the basis 
is a metaphysical dualism of the empirical “here” and the transcendental 
“beyond.” Its natural philosophy has no distinguishing note. While it 
more or less fits in with optimistic dualism, it modifies it in sensing more 
strongly the conflict between the pure idea and the blurred reality, be- 
tween the perfect, divine spirit and the imperfect, human spirit; it there- 
fore has less confidence in its capacity to grasp divine truth with the 
means of the human spirit, in the realm of experience. A certain skep- 
ticism pervades it, even though, unlike pessimistic dualism, it does not 
completely despair of the possibility of human understanding and does 
not believe in the nothingness and vanity of all earthly things. 

The peculiarity and also the historical significance of this compromise 
type do not lie so much in the field of natural philosophy (which it need 
not even develop) as in that of ethics and, in particular, of legal and 
political philosophy. It, too, starts with the conception of a divine- 
natural order above the positive law of the State. Here again, it senses 
more strongly than social optimism the conflict of ideal and reality, of 
justice and law. It is characteristic of the personality type which cor- 
responds to this particular dualistic optimism that it should suffer from 
this conflict. And how does it try to cope with this dilemma? The an- 
swer to this question reveals the lack of a homogeneous, consistent and 
purposive thinking within this type of system. It is especially at this 
point that we become more than ever aware of its relatedness to the 
temperament of the men who develop the system. More intensely than 
ever does one perceive that behind each “book” there is a man with his 
conflicts. 

The Compromise Type: Personality and Metaphysics 

The two varieties of metaphysical dualism developed above can be 
attributed to the pessimism of a lowered and to the optimism of a height- 
ened sense of self or self-confidence. It can be assumed, then, that the 
system of legal and natural philosophy which holds the balance between 
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the two extremes by establishing a compromise, corresponds to a per- 
sonality type which similarly vacillates between pessimistic self-contempt 
and optimistic conceit, whose somewhat unstable spiritual pendulum 
easily wavers in either direction, and which therefore longs above all for 
the balance, for the peace, of the spirit. Its basic mood is one of noble 
resignation, the result neither of constitutional weakness nor of related 
cowardice, which seeks to keep as far aloof from passionate despair and 
violent hatred as from blind love and heaven-shaking hope. It does not 
blind itself to the fact that this is not the best of all possible worlds; it 
faces facts firmly; its reason, no weaker than its sentiment, is strong 
enough not to be deceived by its desires and interests. So it sees that 
positive law and the order of the State have grave shortcomings which 
make them appear almost unbearable. But it does not share the reaction 
of pessimism to this insight, which optimism refuses to face at all. It is 
merely resolved to accept the world as it is and to bear it bravely, despite 
all the sorrow it holds. This means that one has to comply with the 
commands, especially of positive law and political authority, as with the 
valid norms of competent lawgivers, even when they appear to he unjust. 
And while one seeks to bear this world, the world becomes bearable in the 
process. Whoever yields to it discovers that it is not as bad as it seemed, 
that beneath its very apparent defects, harshnesses, and injustices there 
lies hidden something of the right, of the good and just, whether its evils 
are found to be due to one’s own guilt or whether one learns to under- 
stand them as punishments for such guilt. The empirical, and especially 
the social, world are interpreted 21s relatively good because they are not 
absolutely bad. Because good and evil, just and unjust, are made relative 
terms, a very significant change occurs in this system. In the field of 
political and legal theory, it is expressed by the doctrine of the relative 
law of nature. Also the compromising type endeavors to recognize posi- 
tive law as just and therefore as natural law, precisely as in the system 
of social optimism. Yet critical insight into the actual condition of this 
law does not permit one to justify it in general by reference to natural 
law. An intermediate stage is introduced, as it were, between idea and 
reality. The idea of a relative natural law is injected between the 
absolute natural law of divine justice and the inadequate human handi- 
work of positive law, of a natural law adjusted to the particular circum- 
stances and especially to the inadequacy of human nature, a secondary 
beneath the primary, natural law. From this stage, it is easier to justify 
positive law than from the highest stage in the pyramid of values. Evi- 
dently this relativism, which corresponds to the striving for compromise 
and the tendency to ^epticism, conflicts with the metaphysical founda- 
tions of this system which still holds to the dualism and culminates in 
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the assumption of an absolute truth, of an absolute value. The absolute 
tolerates no gradations; it is the perfect “either — or.” The conception 
that the absolute good constitutes one end of a continuous series of values 
whose opposite end is represented by the absolute evil is, in truth, a 
discarding of the absolute. This is true not only because both good and 
evil are moved into the infinite distance and are thus given up as inac- 
cessible to action and cognition, but also because any empirical position 
between these e.'ctremes appears as good and bad at the same time. This 
is possible only if good and bad are taken to be merely relative or if 
their opposition is made quantitative. Yet a consistent adherence to a 
once-chosen fundamental principle cannot constitute the strength of a 
doctrine which seeks to mediate between opposites. Such a doctrine is 
not so much concerned with a radical solution of an insoluble problem 
as with the decent avoidance of that problem. It does not yet have the 
energy to rid itself altogether of the whole problem of metaphysical 
dualism. But there is a way which leads from this attitude of compromise 
and almost skeptical relativism to the discarding of the metaphysical 
dualism, a solution to which we have already referred. 

k. The Compromise Type: Its Legal-Political Attitude. 

Compromise and Evolutionary Position 

The adherent of such a compromise philosophy has resigned himself 
to the present, especially to the given social conditions. He considers 
them by no means so bad that they have to be denied epistemologically 
or destroyed politically as the pessimistic dualist is inclined to demand. 
His attitude, which approves of the world in general and of positive law 
and the given State on principle, is hostile to any revolution. As he is 
not as perfectly satisfied with the present as the social optimist, he is not 
as distrustful of the future as the latter; he does not oppose every change 
of existing conditions; he is not so extremely conservative. He considers 
existing conditions capable of improvement; he believes in the possibility 
of an evolution toward higher stages and does not reject necessary re- 
forms. At the same time, unlike the revolutionary utopian of the pessi- 
mistic type, he does not believe in a future paradise which is toto coelo 
different from the hell of the present. His relativism, with its sympathy 
for the idea of gradual development, makes that impossible. He rather 
seeks the realization of the social ideal in the past. He is too critical and 
conscientious to burden himself with the promise of an expected golden 
age. Therefore, a paradise placed at the begin n in g of time is particularly 
characteristic for him. “Once upon a time” — this lovely tale plays a 
most prominent role in his system. It is not the expression of hopeless 
dreams and of a permanently submerged earthly happiness which has 
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been lost forever. The legend of a time when gods walked among men 
or directly spoke to them is, for him, rather the consoling symbol of the 
reconcilability of the earthly and the celestial. This image of the avrm 
ccttis is not contrasted, as in the system of utopian revolutionism, with 
the coimter-image of a future perfect society which could only arise from 
the ruins of a present so thoroughly evil that it must therefore be de- 
stroyed. Nor is the realization of the social ideal in the past represented 
as separated by an unbridgeable gulf from the present, as the system of 
pessimistic idealism would have it. On the contrary, an attempt is mndt* 
to find a bridge which leads from the happy past to the less happy pres- 
ent by disclosing that all essential elements of the existing order may be 
found, at least in their germinal form, in the primeval paradise of hu- 
manity. It is in this version, particularly, which belongs to the com- 
promise tjpe of system, that the assumption of a golden age or an 
original state of paradisiacal human innocence has gained its .great sig- 
nificance for the natural-law theory. It is precisely in this form that it 
makes possible a justification of the positive order of the State. 

B. The SmENTiFic-CKiTicAL Philosophy 
a. The End of Metaphysical Dualism 

The metaphj'sical-religious dualism of heaven and earth, of God and 
world, is overcome when man, especial!}' through the advance of em- 
pirical science, finds the courage to discard the realm of the transcendent, 
which is beyond his e.xperience, because it is an unknowable, uncontrol- 
lable, and therefore scientificalh' useless hypothesis. His confidence in 
the vigor of his own senses and his reason has now become sufficiently 
strong to confine his scientific view of the world to empirical reality. We 
cannot here survey the various forms of transition which lead from one 
S3'steni to another. One might single out the pantheistic system, which 
places God in the world, because it is the one which plays a great 
role in the history of natural-law theory. The typical picture of a philos- 
ophy which seeks to free itself from all metaphysics can be sketched 
here only to the extent to which it serves to elucidate the parallel to a 
legal and political doctrine emancipated from all natural-law theory. 

The philosophy here described as scientific rejects metaphysical rdiffll- 
isin, that is, any statement on an object beyond e.xperience. 'Thislismot 
done on the assumption that the specifically metaphysical (tenfiencyj 
which aims beyond this limit, is wholly groundless. Even ajiphilosjijphy 
which- is; free of metaphysics and based only on scientific e.xperienceimj)st 
remain conscious of the eternal secret which surrounds the \Woflll co'f 
experience on all sides. Only blindness or delusion could j presume tto 
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deny the riddle of the universe, or declare it scientifically soluble. It is 
the attitude of the philosophical ideal type under discussion, which alone 
deserves to be called “scientific,” that it stops before the ultimate enigma 
which it freely recognizes, because it is conscious of the limitations of 
human knowledge. It is a self-discipline of the human mind which is as 
conscious of its vigor as of its unsurpassable limitations. The adherent of 
this philosophical outlook does not know whether the things of this world 
and their relationships are “really” as his senses and reason represent 
them, yet he declines any speculation on the ideas or archetypes of 
these things, the “things in themselves,” as entirely fruitless and vain. 
Nevertheless, he retains this concept of the “thing in itself” as a symbol, 
as it were, of the limits of experience. He considers himself as in- 
capable of straying beyond and as being therefore not entitled to do so. 
The “thing in itself” is, to him, not the expression of a transcendent 
reality, but the impasse in the infinite process of experience. He cannot 
degrade the data of experience to mere “phenomena” and take reality 
out of this world, w'hich would then become merely one of appearance. 
For the world as it appears to us, because there is and can be no other 
for us, is the only world, and therefore the only real one. 

6. The Epistemology of the Scientific Outlook; Its 
Psychological Foundation 

The image theory of knowledge falls with metaphysical dualism. 
Cognition cannot be merely passive in relation to its objects; it cannot 
be confined to reflecting things which are somehow given in themselves, 
which exist in a transcendent sphere. As soon as we cease to believe that 
these things have a transcendent existence, independent of our cognition, 
cognition must assume an active, productive role in relation to its objects. 
Cognition itself creates its objects, out of materials provided by the 
senses and in accordance with its immanent laws. It is this conformity 
to laws which guarantees the objective validity of the results of the proc- 
ess of cognition. True, the ontological judgments no longer claim abso- 
lute truth; for they can no longer sustain themselves upon their relation- 
ship to a transcendent absolute. The truth which is affirmed within the 
system is never more than a relative truth, and it appears, therefore, in 
comparison with the metaphysical-absolute truth, as a merely formal one. 
It might appear that a cognition which produces its own objects can only 
claim subjective validity for its judgments. Actually there is the danger 
that, if we fail to anchor truth in a transcendent realm above all human 
cognition, we fall into the bottomless depth of subjectivism, into a bound- 
less solipsism. Our type firmly wards off this danger by constant empha- 
sis on a knowing which creates its objects in conformity to laws, and by 
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considering the demonstration of this conformity as one of its main 
tasks. In place of metaphysical speculation we have a determination of 
the laws, that is, of the objective conditions under which the process of 
cognition occurs. Man can penetrate up to this point and no further in 
his striving beyond the sphere of material empirical science. A critical 
theory of knowledge takes the place of metaphysics, the “transcendental" 
(in the sense of Kant’s philosophy) that of the transcendent. Yet this 
philosophy, too, is dualistic; only it is no longer a metaphysical, but an 
epistemological, critical dualism on which it rests. In contrast to the 
metaphysical we may call this the philosophy of criticism. 

In characterizing the personality type which corresponds to this anti- 
metaphysical, critical attitude, we may assume that intellectual energy 
and a striving for knowledge prevail in it. It is more concerned with 
comprehending this world, with experiencing it by knowing, than with 
grasping it with the will and shaping, reshaping, or even ruling it in ac- 
cordance with desires that tend to gratify instinctive cravings. The ra- 
tional component of the consciousness is stronger than the emotional one. 
The spiritual well from which all metaphysical speculation is nourished, 
the wish-fulfilling imagination, flows only sparingly here, where a skepti- 
cal reason predominates. Accordingly, the contrast of optimism and pes- 
simism is no longer applicable to this type. For the pictures which both 
the optimist and the pessimist draw of the world are above all deter- 
mined by the effect upon their volitions and desires, upon their inter- 
ests. The type of scientific, critical philosophy is, however, primarily 
characterized by the forced endeavor to keep knowledge free from the 
influences which all too easily spring from subjective wishes and inter- 
ests. Because there exists in this case a balance between self-abnega- 
tion and conceit, an effort may be made to eliminate the self from the 
process of cognition. The ideal of objectivity emerges as dominant. 
Therefore we also find the prevalence of logic and the tendency to rela- 
tivism. The idea of the absolute has its psychological roots more in the 
realm of volition than of cognition. 

c. Legal Positivism; Lam and Power 

This is the philosophical and psychological basis of the legal theory 
which seriously rejects the assumption of a natural law and is called legal 
positivism. Its epistemological character may be sketched here in its 
essentials. While positivism denies to itself any natural-law speculation, 
that is to say, any attempt to recognize a “law in itself,” it confines itself 
to a theory of positive law. Thus positive law is taken solely as a h uma n 
product, and a natural order inaccessible to human cognition is in no 
wise considered as necessary for its justification. At the same time, no 
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absolute value is claimed for the law. It is taken to have an entirely 
hypothetical-relative validity which has already been examined in a dif- 
ferent context above. This hypothetical-relative character of the law 
does not prevent one from conceiving positive law as a system of valid 
“ought” norms. Juridical positivism declines to regard positive law as 
a mere complex of empirical facts, and the State as but an aggregate of 
factual power relationships. It differs from individualistic anarchism, the 
anarchism without ideal which views the supposed objective and norma- 
tive validity of the politico-legal order as a mere fiction or ideology, just 
as the critical natural philosophy rejects the analogous subjectivist 
solipsism. From the point of view of juridical positivism natural law 
alone is regarded as such an ideology. The system of legal positivism 
discards the attempt to deduce from nature or reason substantial norms 
which, being beyond positive law, can serve as its model, an attempt 
which forever is only apparently successful and ends in formulas only 
pretending to have a content. Instead it deliberately examines the hypo- 
thetical assumptions of all positive and, in substance, infinitely variable 
law, that is, its merely “formal” conditions. We have already encoun- 
tered the basic norm which, from the point of view of legal positivism, 
constitutes the ultimate assumption and hjrpothetical basis of any posi- 
tive legal order and delegates the supreme law-making authority. Just 
as the transcendental logical principles of cognition (in the sense of 
Kant) are not empirical laws, but merely the conditions of all experience, 
the basic norm itself is no positive legal rule, no positive statute, because 
it has not been made, but is simply presupposed as the condition of all 
positive legal norms. And as one cannot know the empirical world from 
the transcendental logical principles, but merely by means of them, so 
positive law cannot be derived from the basic norm, but can merely be 
understood by means of it. The content of the basic norm, that is, the 
particular historical fact qualified by the basic norm as the original law- 
making fact, depends entirely upon the material to be taken as positive 
law, on the wealth of empirically given acts subjectively claiming to be 
legal acts. Objectively, they are only valid by virtue of their relatedness 
to the basic act which, thanks to the basic norm, is presupposed as the 
original law-making fact. Any legal order, therefore, to be positive, has 
to coincide in some measure with the actual human conduct which it 
seeks to regulate. The possibility of acts violating the legal order can 
never be wholly excluded; they will always occur to some extent. An 
order devoid of conflict with actual conduct would only be possible if it 
confined itself to prescribing as norm only that which actually occurs 
or will occur. Such an order would be meaningless as a normative order. 
The tension between norm and existence, between the “ought” and the 
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“is,” must not sink below a certain minimum. The contrast between the 
legal norm and the corresponding actuality of social existence must not, 
on the other hand, go beyond a certain maximum. Actual conduct must 
not completely contradict the legal order which regulates it. This can 
also be expressed in another way: the basic norm can only establish a 
law-making authority whose norms are, by and large, observed, so that 
social life broadly conforms to the legal order based on the hypothetical 
norm. The positivistic jurist, when he establishes the basic norm, is 
guided by the tendency to recognize as objective law the greatest pos- 
sible number of empirically given acts the subjective rneanin g of which 
is to be legal acts. These acts — law creating and law executing acts — 
form the so-called historical-political reality. Thus, the basic norm, in a 
certain sense, means the transformation of power into law. 

d. The Transcendental-Logical Natural-Law Doctrine. The 
Political Indijerence oj Legal Positivism 

It has already been pointed out that it is the function of the basic norm 
not only to recognize a historically given material as law, but also to 
comprehend it as a meaningful whole. It must be frankly admitted (and 
it has already been stated) that such an accomplishment would not be 
possible by means of pure positivism, that is, merely by means of the 
dynamic principle of delegation as expressed in the basic norm of positive 
law. With the postulate of a meaningful, that is, non-contradictory order, 
juridical science oversteps the boundary of pure positivism. To abandon 
this postulate would at the same time entail the self-abandonment of juri- 
dical science. The basic norm has here been described as the essential 
presupposition of any positivistic legal cognition. If one wishes to regard 
it as an element of a natural-law doctrine despite its renunciation of any 
element of material justice, very little objection can be raised; just as 
little, in fact, as against calling the categories of Kant’s transcendental 
philosophy metaphysics because they are not data of experience, but 
conditions of experience. What is involved is simply the minimum, there 
of metaphysics, here of natural law, without which neither a cognition 
of nature nor of law is possible. The hypothetical basic norm answers 
the question: how is positive law possible as an object of cognition, as 
an object of juridical science; and, consequently, how is a juridical sci- 
ence possible? Accordingly, the theory of the basic norm may be con- 
sidered a natural-law doctrine in keeping with Kant’s transcendental 
logic. There still remains the enormous difference which separates, and 
must forever separate, the transcendental conditions of ^ empirical 
knowledge and consequently the laws prevailing in nature on the one 
side from the transcendent metaphysics beyond all experience on the 
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other. There is a similar difference between the basic norm which merely 
makes possible the cognition of positive law as a meaningful order and 
a natural-law doctrine which proposes to establish a just order beyond, 
and independent of, all positive law. It is the difference between critical 
philosophy as a theory of experience and subjective speculation.* It is 
therefore preferable to call this theory of positive law, which is aware of 
its assumptions and limitations, a critical positivism. 

Just as the critical philosophy of nature above all seeks to conform 
to the postulate of objectivity, so it is the ideal of juridical positivism to 
preserve llie theory of positive law from the influence of any political 
tendency or, which amounts to the same, from any subjective judgment 
of value. The purity of its knowledge in the sense of political indiffer- 
ence is its characteristic aim. This merely means that it accepts the given 
legal order without evaluating it as such, and endeavors to be most 
unbiassed in the presentation and interpretation of the legal material. 
In particular, it refuses to stand for any political interests under the pre- 
text of interpreting the positive law or of providing its necessary correc- 
tion through a norm of natural law, by pretending that such a norm is 
positive law, while in reality it conflicts with it. Just the same, the crit- 
ical positivist remains entirely conscious of how much the content of the 
legal order with which he is concerned is itself the result of political 
efforts. The question as to where the content of the positive legal order 
has originated, as to what factors have caused this content, is be- 
yond this cognition, which is limited to the given system of positive 
legal norms in its “ought” quality. If the question is raised, the 
answer lies in this none too fruitful insight: every legal order which has 
the degree of effectiveness necessary to make it positive is more or less 
of a compromise between conflicting interest-groups in their struggle for 
power, in their antagonistic tendencies to determine the content of the 
social order. This struggle for power invariably presents itself as a 
struggle for “justice”; all the fighting groups use the ideology of “natural 
law.” They never represent the interests which they seek to realize as 
mere group-interests, but as the “true,” the “common,” the “general” 

* Metaphysics, when it wants to leave the realm of subjective imagination, in- 
variably enters the dogmatism of revealed religion; natural-law speculation, when 
it looks for certainty somewhere, flows into positive legal norms, constituted under 
the authority of a church, that is, of a power organization, which claims to repre- 
sent an order with a validity superior to that of the State’s law whose sphere it 
limits or whose content it determines in a certain way. Ordinarily these ecclesiastic 
norms present themselves as natural law, even if only to demonstrate their 
superiority to the State’s positive law. In reality, they are only positive law, as 
the church is only a particular kind of State. The parallel of revealed religion and 
positive law is evident. The desire for objectivity enforces positivity. 



THE SCIENTIFIC-CRITICAL PHILOSOPHY 439 

interest. The result of this struggle determines the temporary content of 
the legal order. It is, just as little as its component parts, the expression 
of the general interest, of a higher “interest of the State,” “above” inter- 
est-groups and beyond political parties. Furthermore, this concept of the 
“interest of the State” conceals the idea of the absolute value of justice, 
the idea of a natural law as the absolute justification of the positive legal 
order personified as the State. The conception of an order which realizes 
the “common” or “general” Interest and constitutes a perfectly solidary 
society is identical with the utopia of pure natural law. The rnntpnt of 
the positive legal order is no more than the compromise of conflicting 
interests, which leaves none of them wholly satisfied or dissatisfied. It 
is the expression of a social equilibrium manifested in the very effective- 
ness of the legal order, in that it is obeyed in general and encounters no 
serious resistance. In this sense, critical positivism recognizes every posi- 
tive legal order as an order of peace. 

c. The Ideal of Justice Becomes a Logical Pattern 

If, as stated above, it is the function of the hypothetical basic norm to 
shape the empirical legal material into a meaningful, that is, a non- 
contradictory order, the result of legal positivism seems to approach 
rather closely that of the doctrine of natural law. It is not decisive 
that they both provide a basis for positive law; positivism directly and 
consciously, the natural-law doctrine indirectly and, for the most part, 
unconsciously. The decisive point is this: all the endeavors of natural- 
law doctrine to determine an absolute value measurement for positive 
law, to define justice as its archetype, ultimately converge in the idea of 
a formal order, in the idea of a non-contradictory system, in a formula, 
in other words, which is reconcilable with any positive law. The ideal 
of justice has ultimately no other meaning than the hypothetical basic 
norm of critical positivism with its function of constituting the empirical 
legal material as an order. 

The idea of equality, for instance, which adherents of natural law 
most frequently affirm to be the essence of justice, the principle that 
equal things must be treated equally or, in other words, that equals de- 
serve equally, suum cuique, does not actually proclaim anything more 
than the logical principle of identify or the principle of contradiction. It 
conveys no more than the idea of order, of unity within the system. An 
examination of the conceptual treatment of the principle of equality by 
natural-law theorists, who find in it the essence of justice, shows that 
they never have been able to determine what or who is equal. It has 
always been simply held that if A equals B both are to be treated alike. 
Since in reality there are no two individuals perfectly equal, equahty as 
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a principle of justice means that certain differences between individuals 
are to be considered as irrelevant. The question, however, whether, in a 
given case, A and B are “equal” or not, and that means, which differ- 
ences, actually existing between A and B, are irrelevant, cannot be an- 
swered by natural-law doctrine. The answer is given exclusively by 
positive law. The principle of equality as a principle of justice implies 
only that if A is to be treated in a certain way and B equals A, it follows 
that B must be treated in the same way. Otherwise there would be a 
logical contradiction; the principle of identity would be violated and the 
idea of the unity of system destroyed. To reduce the idea of justice to 
the idea of equality or unity of order means no more and no less than the 
replacement of the ethical by the logical ideal. It means the rationali- 
zation of the originally irrational idea of justice, the “logification” of an 
ideal originally alien to the logos. It is the inevitable result of an attempt 
to transmute justice, a value of volition and action, into a problem of 
cognition which by necessity is subject to the value of truth, that is to 
the idea of a non-contradictory unity. 

Since natural-law doctrine in the end comes to the same point as critical 
positivism, the latter might be induced to assume an affirmative attitude 
with reference to the problem of justice. The natural-law doctrine af- 
firms, with all conceivable emphasis, that there is an absolute justice 
above positive law; yet it cannot produce more than the formal idea of 
order or equality. Under these circumstances, critical positivism, which 
need not be more papal than the pope, may claim that it, too, has grasped 
the essence of justice in its basic norm which constitutes the positive law 
as a non-contradictory order, especially if it comprehends the positive 
law, by means of this basic norm, as an order of peace. This is a tempta- 
tion, particularly for the present with its thirst for metaphysical pathos. 
Nonetheless, though it may be more gratifying to give a sham answer to 
humanity’s eternal quest for justice than none at all, critical positivism 
has to renounce such an advantage. As a science it is above all concerned 
with the cognitive value. The duty of truthfulness compels it to state 
that the scientific conception of justice has nothing in common with the 
ideal to which volition originally aspired. The real problem has been 
shifted by the truism that equals demand equal treatment. The answer 
to the main question as to what and who are equal, that is, as to the 
content of the just order is tacitly presupposed. The solution of the 
problem, which differences between individuals are irrelevant, has to be 
determined by the positive legislator. The old truth is thus confirmed 
that science is unable, and therefore not entitled, to offer value judg- 
ments. This applies equally to the science of law, even if it is considered 
to be a science of values. Like every science of values, it consists in 
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understand norms, but it cannot create them * Cognition, in the form 
of natural science, cannot produce the empirical material, it can merely 
construct from the material yielded by the senses a specific object. 
In the field of legal science, it cannot properly produce material values; 
it can only establish the values and acts of valuation yielded by voli- 
tion as a specific object, a non-contradictory system of norms. It is 
irrelevant for the pursuit of the original ideal of justice that, once an 
order has been established, it exacts conformity from those to whom it 
applies. Yet the idea of formal equality claims no more. From the point 
of view of a material justice, it matters only what content the order must 
have in order to be just. Even the least contradictory legal order and the 
most perfect reali2ation of the formal idea of equality may constitute a 
condition of supreme injustice. Even an order of peace may be no more. 
“Peace” need not mean “justice,” not even in the sense of a solidarity of 
interests. Only one group may be interested in “peace,” namely the one 
whose interests are better preserved by this order than those of other 
groups. These other groups may also fail to violate the order. They may 
maintain the state of peace not because they consider it just, but because, 
in view of their own weakness, they must be satisfied with the minimum 
of protection which this order affords to their interests. The longing for 
peace means, as a rule, a renunciation of the original ideal of justice. 
Yet any conception of justice obtained by cognition will justify any state 
of peace as constituted by any order at all, consequently any order of 
positive law. This is the deepest root, independent of all political tend- 
encies, of the conservative function of legal philosophy as a doctrine of 
justice. 

Once justice becomes its object, cognition, by virtue of its immanent 
tendency, cannot help denaturing the ethical ideal of justice to the logical 
idea of order as the non-contradictory unity of system, a conception 
quite alien to that ideal. Nonetheless, science will forever persist in 
attempting to answer the question of justice, and politics in demanding 
the answer to this question from science. In effect, cognition, that is 
the science or philosophy of law, while pretending to prescribe justice to 
volition, that is, to power, will, in the end, subsequently legitimate the 
product of power by declaring positive law to be just. It is precisely this 
abuse of cognition which critical positivism wishes to avoid. 

/. The Method of the Ideal Type 

The philosophical types of the preceding discussion are ideal t3q)e3. 
They have been constructed from a particular point of view, namely, that 
of the relatedness of a view of the universe and a philosophy of life, of 

* For this reason, positivism decidedly rejects the specific natural-law doctrine 
of juridical science as a source of law. 
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natural and social philosophy. This makes, from the outset, for a certain 
one-sidedness of the scheme. It is not surprising that none of the actual 
philosophical systems in intellectual history completely fits into our 
scheme. Just as there is no living man who is the complete embodiment 
of a personality type, no matter how constructed, no historically known 
thinker has created a system of natural or social philosophy which would 
at all points correspond to our ideal types. These historical systems 
merely display more or less of a tendency toward an ideal type. This is 
why the ideal-type method is so questionable in the opinion of many. 
It still has the virtues of its vices, if we do not lose sight of its true 
character. Better than any description of the concrete philosophical- 
juridical systems, it demonstrates the far-reaching parallel between the 
problems of natural and social philosophy and the possible connection 
between their respective solutions. And this is of particular importance 
for us. In comparison, it matters less that reality does not always co- 
incide with this possibility, if only the real tendency can be adequately 
interpreted with the aid of the ideal scheme. It should be remembered 
in particular that the connection between the natural and social philos- 
ophy of the same individual may be disturbed by various factors, and 
that, under certain circumstances, it may even be completely severed. 
This is where the social position of the thinker plays a great role; his 
membership in a class and his conscious or unconscious respect for the 
powers that be, especially the political authorities of his society: all 
these are significant. It is neither impossible nor improbable that a basic 
philosophical character, such as that of pessimistic dualism, will more 
clearly manifest itself in natural than in moral philosophy, since, in the 
latter, its manifestation might meet very serious external obstacles. In 
political and legal philosophy, for instance, such a character may actu- 
ally reverse itself. On the other hand, it is undeniable that it is precisely 
the position of a tliinker in political and legal philosophy, even as de- 
termined by external circumstances, which influence his metaphysics 
and epistemology. In a sense somewhat different from its original mean- 
ing, one could actually speak here of a primacy of practical over theo- 
retical reason. But there are other factors important for the shaping of 
a social, especially a political and legal, philosophy which are strong 
enough to redirect and even to obstruct the orientation proceeding from 
a given view of the universe. The strongest incentive to assume an atti- 
tude directly the opposite of an orientation deeply rooted in personality 
may be where the mutual relations of men are involved and, with 
them, the place of law and political authority, both of which profoundly 
affect the thinker’s personal interests. Such a departure from the original 
orientation is more than likely to occur under certain conditions, espe- 
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dally in the case of noble and proud natures. Lastly, one may not be able 
to establish such a connection between natural and ethical philosophy in 
a particular thinker, because he has only evolved a natural and not a po- 
litical and legal philosophy, possibly for reasons not unrelated to these 
factors. He may also, from the outset, have confined his system to sodal 
philosophy, as can quite frequently be seen in recent times. 

g. The Realization of Ideal Types in Intellectual History 

With all these reservations in mind, we may now attempt to answer 
the question as to which of the actual historical doctrines corresponds 
most closely to our ideal types. Contempt for the world and escape from 
it inspire pessimistic dualism, whose radical negation of natural reality 
and positive law will generally prevent its adoption except as an esoteric 
doctrine. It is, accordingly, out of the question for any system which 
desires to gain the support of even the majority of the educated. Con- 
sequently, a legal and political theory which corresponds to this type 
can be actually found only in opposition to the dominant trend of 
natural-law doctrine, which in every respect presents itself as the natural- 
law theory of the ruling group or class. Original Christianity and later 
ascetic monasticism, as well as the teachings of certain sects, revolution- 
ary liberalism, can all be taken as carriers of that opposition which 
expounds the pure idea of natural law against its actuality in the domi- 
nant dogma. Also the revolutionary anarcho-socialism of today displays 
essential traits of this type of natural-law doctrine, at least as long as it 
is the view of a minority and an opposition on principle.* 

Only that type of optimistic dualism is destined to become a “pre- 
vailing” doctrine which serenely affirms the reality of nature as well as 
the given order of social life. The same is true of the compromise type 
of resigned dualism, whose ultimate wisdom it is to give in to reality. 
The optimistic type is relatively most clearly developed in the Platonic- 
Aristotelian philosophy, that of the compromise type in the Stoic system. 
It is one of the most significant facts in the intellectual history of man- 
kind that Christianity through the Pauline development evolved from 
a strictly pessimistic type, primarily in the field of political and 
legal philosophy, towards the compromise type by leaning, in part con- 
sciously, upon Stoic philosophy, ^^en this young and vigorously rising 
movement of Pauline Christianity, largely recruited as it was from the 
lower groups of the people, resigned itself to the Roman State and its 
positive law with Stoic indifference, this resignation had a complexion 

* On the change which occurs in the theory of liberalism and socialism as soon 
as one or the other becomes the ideology of a group which rules or approaches 
rulership, cf. my study Marx oder Lassalle (1,924) iff. 
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somewhat different from that which motivated the teachings of its classi- 
cal models in Greece and Rome. Not by accident did the social philos- 
ophy of the Stoa culminate in the work of a Roman emperor; its resigna- 
tion is the fruit of an old civilization which has run through all the phases 
of philosophical speculation and political struggle, and is safeguarded 
against any excess of pessimism or optimism by a certain fatigue. The 
resignation of early Christianity, while it sjnnpathizes with Stoic philos- 
ophy, is not only, or not so much, the result of religious humility; it is 
rather the symptom of a vitality, hampered by extraneous circumstances, 
and prudently inclined toward caution in the face of the powers that be. 
This caution is the more easily exercised as it is inspired by the con- 
fidence that the future belongs to a strength thus reserved. Accordingly, 
as soon as the Christian doctrine had conquered this Roman State, with 
which it had first prudently and cautiously complied, it changed from 
the compromise type to that of optimistic dualism by adding to its 
Platonic-Aristotelian metaphysics a perfectly harmonizing natural-law 
theory. In the doctrine of Protestant Christianity, this change led, espe- 
cially in the field of political and legal theory, to an unsurpassable cli- 
max. Considering the dominant importance which this Protestant theory 
has for the classical natural-law doctrine of the seventeenth and eight- 
eenth centuries, it is no coincidence that the final point in the develop- 
ment of the whole natural-law doctrine is also found on the line which 
passes through this climax. 

h. Kant’s Critical Idealism and Legal Positivism 

The last of the types we have here developed, which in contrast to the 
metaphysical, has been described as critical dualism, evidently bears the 
features of Kant’s philosophy of critical idealism. Yet it will be im- 
mediately observed that Kant’s philosophical system differs somewhat 
from our ideal picture. This is already the case in his natural philosophy. 
The struggle which this philosophical genius, supported by science, 
waged against metaphysics, which earned him the title of the “all- 
destroyer,” was not actually pushed by him to the ultimate conclusion. 
In character, he was probably no real fighter but rather disposed to com- 
promise conflicts. The role which the “thing-in-itself” plays in his 
system reveals a good deal of metaphysical transcendence. For this 
reason, we do not find in him a frank and uncompromising confession of 
relativism, which is the inescapable consequence of any real elimination 
of metaphysics. A complete emancipation from metaphysics was prob- 
ably impossible for a personality still as deeply rooted in Christianity as 
Kant’s. This is most evident in his practical philosophy. Just here, 
where the emphasis of the Christian doctrine rests, its metaphysical 
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dualism has completely invaded his system, the same dualism which Kant 
fought so persistently in his theoretical philosophy. At this point, Kant 
abandoned his method of transcendental logic. This contradiction wi thin 
the system of critical idealism has been noted often enough. So it hap- 
pens that Kant, whose philosophy of transcendental logic was preemi- 
nently destined to provide the groundwork for a positivistic Ipgal and 
political doctrine, stayed, as a legal philosopher, in the rut of the 
natural-law doctrine. Indeed, his Principles of the Metaphysics of Ethics 
can be regarded as the most perfect expression of the classical doctrine 
of natural law as it evolved in the seventeenth and eighteenth centuries 
on the basis of Protestant Christianity. No attempted pvpIanatinTi of 
this fact must overlook how closely the natural-law theory of the opti- 
mistic metaphysical dualism approaches a positivistic doctrine of law 
and State. Elsewhere we have already seen that both are primarily con- 
cerned with the validity of the positive legal order and the authority of 
government. As a matter of fact, this natural-law doctrine admits the 
validity of no other than the positive legal order. It is distinguishable 
from positivism merely by its mode of establishing its validity, which is 
absolute in the one case and only relative in the other. Ultimately, posi- 
tivism proves itself only in discarding the particular ideology which 
the natural-law theory uses in its justification of positive law. 

However, to eliminate a legitimizing ideology is extremely difficult, not 
only for epistemological, but even more for political reasons; the desire 
for an absolute foundation of the given social order is so potent that even 
the so-called positivistic legal and political theory of the nineteenth and 
twentieth centuries has never completely renounced it and therefore is, 
at times, quite thoroughly, though unavowedly, shot through with nat- 
ural-law elements. Just at the time when it was thought that positivism 
had definitely defeated natural-law speculation, in the second decade of 
the twentieth century, a deliberate natural-law movement was inaugu- 
rated. It coincided with a turning away of natural philosophy from the 
direction of the Kantian criticism toward a new metaphysics and a 
rebirth of religious feeling. The eternal undular movement of the human 
spirit, which carries it from self-abasement or self-exaltation to the 
elimination of the self, from pessimism or optimism to the ideal of 
objectivity, from metaphysics to the critique of knowledge and back 
again, seems to have been accelerated by the overwhelming experience of 
the Great War. An anti-metaphysical, scientific-critical philosophy with 
objectivity as its ideal, like legal positivism, seems to thrive only in rela- 
tively quiet times, in periods of social balance. The social foundations 
and, with them, the self-confidence of the individual, have been deeply 
shaken in our time. Most values thus far taken for granted are ques- 
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tioned; the conflict between interest groups has been tremendously 
intensified, and with it the struggle for a new order is under way. In 
such times, a greatly deepened need for the absolute justification of the 
postulates put forth in the struggle will manifest itself. If even the in- 
dividual naively experiences his temporary interest as a “right,” how 
much more will every interest-group want to invoke “justice” in the 
realization of its demands! Before we had reason to expect it, the reac- 
tion has set in which augurs a renaissance of metaphysics and, thereby, 
of natural-law theory. 

At this moment of our intellectual history, the present essay attempts 
to explore the foundations of natural-law theory and of positivism. It 
will have succeeded if it has been able to show that the contrast between 
these two elementary tendencies of legal science is rooted in the ultimate 
depths of philosophy and personality; and that it involves a never-ending 
conflict. 
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of State, see State, competence 
of 

Component State, 212, 230, see also 
Member State 

and autonomous province, 3i6ff. 
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content of, afioff. 
derived from will of people, a6i 
determining administration and ju- 
diciary, 262 

determining content of future stat- 
utes, 26lf. 
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preamble of, 26of. 
rigid and flexible, 25gf. 
of State, effective, as delegated by 
international law, 227 
and statute 

concordance or discordance, 155 
relationship, 158 

as written or unwritten law, 125, 
260 

Constitutional autonomy, 3i8ff. 

Constitutional court, 137 

Constitutional form, i24f. 

Constitutional law: form of, i24f. 
nature of, i43f. 

no example of sahctionless norm, 
I43f- 

and ordinary law, i24f., 259 

Constitutional monarchy, 196, 281, 
292, 298, 30of. 

Constitutional prohibitions, 263!!. 

Constitutive or declaratory character: 
of custom I26ff. 
of judicial function, 135 
of legislation, 127 


of recognition, 222f. 

Continuity of national law, 368 
Contraband of war, 345 
Contract, 8if., 90, 140 
administrative, 276 
as binding norm, 32f. 
general and individual, 142 
as law-creating act (procedure), 
32f., 36, 90, ii4f., 204, 311 
non-fulfillment of, as delict, 53 
as norm-creating act, and norm 
created by, 32f., 137, 141 
of private and public law, 206 
' social, 250, 285, 4i7f. 
tacit, custom as, 128, 3Sif. 
and treaty, 206 

will of parties in, 32f., 36, I4if. 
Contractual (conventional) law and 
customary law, 128 
Contradiction, see also Non-contra- 
diction 

between higher and lower norm, 
i6if., 37if. 
logical 

between two norms, not between 
fact and norm, 41, 40S, 414 
no logical contradiction between 
norm (ought) and fact (is), 
41, 408, 414 

nonconformity to norm no logical 
contradiction, 41, 408, 414 
a relation between statements 
not between facts, 375 
Control: judicial, of administration, 
276f., 280 

of legislation by courts, 28of. 
Corporation, pfiff., see also Juristic 
person 

as acting person, 97f. 
as body of men, 109 
by-laws (statute) of, 98f. 
by-laws of, and law of State, i03f. 
corporal punishment inflicted upon, 
los 

imputation of criminal delict to, 
io4ff. 
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as juristic person, 57, 68, gSff. 
legal personality granted to, lOi 
and organ, relationship, 107!. 
organ of, 97 f. 

organ of, as kind of guardian, 107!. 
organ of, as its representative, io7f. 
and organization, 109 
property of, as common property 
of its members, loiff. 
responsibility of 
for delict, 68 

for delict of its members, io4ff. 
for its own delict, rod 
and State, 100, log, i8r 
will of, I07f. 

Corporation, Fascist, 303 
Countersignature, 301 
Counter-war, 33 if. 

Coup d'Etat, see Revolution 
Court; administrative, 280 
ascertainment 

of conditioning facts as consti- 
tutive function of, I3sf. 
of general norm to be applied as 
function of, 143 
constitutional, 137 
control of legislation by, 28of. 
discretion of, 145!. 
electoral, 89 

(judge) independence of, 275, 281, 
292. 300, 314 
of last resort, iS4f. 

Creation; of federal State, 318, 324!, 
of international law, 35iff. 
of law 

and application of law, i32ff. 
contract as, 32f., 36, 90, 114!., 
204, 31 1 

custom as decentralized, 128, 
3 1 of. 

by illegal act (delict), 158 
and interpretation of law, iS3f. 
legal right as participation in, 
87ff. 

legislation as centralized, 128, 

3iof. 


reception of law as, 117 
as regulated by law, 39, iisff., 
124, 126, 132, 198, 334 
of norm, centralization and decen- 
tralization, 3o8ff. 
of general and individual legal 
norm, judicial act (decision) 
as, i34ff., I49ff. 

of general legal norm, determined 
by constitution, i24ff. 
of lower norm as application of 
higher norm, 133 
of organs, method of, 195, 299 
of State organs, 193 

Crime: international, 356 
against international law (law of 
nations), 356 

Criminal delict, see Delict, crimi- 
nal 

Criminal international law, 244, 248 

Criminal law: and civil law, 3of. 
and civil law, technique of, sof., 
82, 84f., Sgf., 138, 2o6f. 
and international law, difference 
between sanctions of, io6f. 
and private law (public or private 
interest), 2o6f. 

retribution 6 r prevention as pur- 
pose of, sof. 
right of State in, 83 
territoriality of, 210 

Criminal procedure, see Procedure, 
criminal 

Criminal sanction : and civil sanction, 
5off., 56 

directed against juristic person, 
losff. 

Critical (epistemological) dualism, 

43S . , 

Critical idealism (Kant) and legal 
positivism, 444ff- 

Critical and metaphysical philosophy, 
43S 

Critical positivism, theory of posihve 
law as, 438 

Ctilpa, 66 
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Culpability, 104 
and absolute liability, 6sff. 
in international law, 361!. 

Custom: as constitutional institution, 
126 

constitutive or declaratory, i26ff. 
as evidence, not cause, of law, i26f. 
as law-creating fact (procedure), 
ii4f., i26ff., 169, 257, 272, 

311, 369 

as law-creating fact determined by 
constitution, 126S. 
and legislation 

as decentralized and centralized 
creation of law, 128, 3iof. 
as sources of international law, 
36sf- 

as tacit contract (treaty), 128, 
3Sif- 

and treaty as sources of inter- 
national law, 327 

Customary law, 232, 249, 257, 260, 
272 

as command, 34!. 
and contractual (conventional) 
law, 128 

created or not created by State, 
127!. 

as first stage of international law, 
369!. 

and judicial decision, relationship, 
iSSf. 

and statutory law, 114!., 119, 
i26ff., 260, 365 

and statutory international law, 
36sf. 

Dead, souls of the, 16S. 

Death and birth of State, 2i9ff. 

Decentral and central norms, 304 

Decentralization, see also Centrali- 
zation 

administrative, 3i3f. 
by autonomous provinces, 316 
characteristic of international law, 
160, 32sff. 
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characteristic of primitive law, 160, 
338f. 

characteristic of recognition pro- 
cedure, 223 

and democracy, 31 off., 3i4ff. 
and division into provinces, 306, 

313 

by territorial division, 304 
and independence of courts, 314 
of judicial and administrative pro- 
cedure, 314 

by local autonomy, 3i4ff. 
and principle of self-determination, 

1 312 

Decision; and election as acts of 
collegiate organ, 196 
judicial, see Judicial decision 
rules of, and rules of behavior, 26ff. 

Declaration (expression) of will, 
i4of. 

Declaratory, see Constitutive 

Decret-loi, 237 

De facto and legal authority, 176®. 

De facto and de jure recognition, 
22Sf. 

Delegation: authorization as, 113 
of effective constitution of State 
by international law, 227 
and interpretation as functions of 
basic norm, 4oiff., 405!!. 
of norm-creating power, 113 
principle of, 40off., 437 
as relationship 

between law and morality, 374, 

383 

between law of State and by-laws 
of corporation, 100 
between national and inter- 
national law, 348!., 373, 382 
between natural and positive 
law, 4i2f. 

between two systems of norms 
(normative orders), loo, 410, 
41 2f. 

system of, dynamic system of 
norms as, 400 
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Delict, 2of., siff., 92 
action and omission as, 54, 59 
anticipation of effect as element of, 
6S 

behavior and its effect as elements 
of, 54. 65 

as behavior of individual against 
Avhom the sanction is directed, 
54ff- 

capacity of committing, 91 f. 
civil 

and criminal, 52!. 
of juristic person, 103!. 
nonfulfillment of contract as, 53 
as nonfulfillment of duty of re- 
paration, 56 
concept of 

as legal concept, jiff, 
as meta-juristic and juristic con- 
cept, S3f. 

as condition determined by law, 
S3. 372 

as a condition of sanction, siff. 
conditions of, S3f. 
criminal, of juristic person, I04ff. 
as illegal (unlawful) behavior, 53!., 
6if. 

(illegal act), law created by, 158 
imputation of 
to individual, 92 
to corporation, 104S. 
to State, i99f. 
as injury, 62 

intention as element of, 55, 65 
international, see International 
delict 

of juristic person, syf. 
and legal transaction, 140 
as negation of law (un-law, Un- 
Rechi), S3f- 
negligence as, 66f. 
as opposite to lawful behavior, 61 
psychologically qualified, 66 
responsibility of corporation for, 
68, io4ff. 

and sanction, 20S., $i&., 58, 61, 


and sanction, imputation as re- 
lation between, 92, 99 
and sanction in international law, 
57, 60, 106, 327ff. 
as sin, S4 
of State, 57, iggf. 
as violation of law, 53!. 
as wrong, 62 

Delinquency, international, 356 

Delinquent, 20, 54!., 57!., 62, 65, 69, 
106 

identification of 

with members of his group, 56f. 

with other individuals, ssf. 
state of mind of, as condition of 
sanction, 65&. 

Democracy, s, 36, 88, 90 
and aristocracy, 283 
and autocracy, 205, 235, 241, 264^, 
2838., 3ioff. 
and compromise, 288 
and decentralization, 3ioff., 314®. 
direct 

and indirect (representative), 88, 
235, 288ff. 

and proportional representation, 
296 

and discussion, 287!. 
of execution (administration), 299 
formation of will of State in, 88 
and legality (lawfulness) of execu- 
tion, 299f. 
of legislation, 298!. 
and liberalism, 287f. 
and local autonomy, 315 
parliamentary, 294!. 
and political right, 90 
and public opinion, 288 
(self-determination) principle of, 
and proportional representa- 
tion, 297 

and separation of powers, 282 
as synthesis of ideas of freedom 
and equality, 287 

Democratic creation of law, custom, 
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contract, international treaty 
as, 311 

Democratic law no command, 36 
Demosthenes, 3 
Denaturalization, 239 
Dereliction, 216 

Derivative and original acquisition of 
territory, 216 
Dernburg, H., 79 
Despotism, 300 

Desnetiido, iiqf., 122, 156, 173 
Deterrence (prevention), 22, sof., 55 
Dictatorship: of majority over mi- 
nority, 287 
party, soiff. 
of proletariat, 302 
Diplomatic protection, 237 
Direct democracy, see Democracy, 
direct 

Direct and indirect administration, 

278f. 

Direct and indirect motivation, isf., 
19, i86f. 

Direct and indirect obligating and 
authorizing (empowering) of 
individuals, 100, 322!., 327, 
34iff- 

Direct and Indirect responsibility, 107 
Discretion: of court, 145!. 

of law-applying organ, 130, 256 
Dispute between two parties, civil 
and criminal procedure as, 85 
District, electoral, 293, 295 
Divine retribution, 16, 18 
Division (distribution) : 
of competence 

in confederacy of States, 32if, 
in federal State, 317, 320S. 
f of powers, '272f., 281I. 

^ivision: of labor, 289, 292, 31 1, 
327. 393 

territorial, see Territorial division 
', ^Doctrine, see Bellum justum, Ideas, 
' Natural-law, Priority of rights, 
Social contract, Three powers 
Dolus, 66 
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Domestic (internal) and foreign 
(external) affairs of State, 

3641. 

Dominant and servient estate (servi- 
tude), 86, 232 

Dominant and servdent territory 
(State servitude), 232 
Domination, State as, i86ff. 

Droit objectij-. and droit subjectij. 
78 

(objective law), as natural law, 
127 

Dualism: of empirical and transcen- 
•> dental, 12, 419, 423 

epistemological (critical), 435 
of here and hereafter, 12, 16, 419, 

423 

of law 

and justice, xvi 
and right, 78f., 89f. 
and State, xvi, 1828., 191, 198 
of national and international law, 

3638- 

of objective and subjective law, xvi 
of positive and natural law, izff., 
421, 424 

metaphysical (religious), i2f., 

4i9ff., 423ff., 433f. 

of nature and super-nature, 12 
optimistic, 427, 443 
pessimistic, 425^., 443 
of reality and idea, 12, 419, 423 
Due process of law, 236, 278 
Duguit, L., 127 

Duplication: of object of knowledge, 
93, 98, 108, 191, 4i9ff. 
of the world, 12 

Duty; absolute and relative, Sgf. 
ambiguity of term, 375 
collision of duties, 375, 4o8ff. 
concept, S8ff., i7off. 
and fear of sanction, J2S. 
fulfillment of, 59 
legal 

as chance of incurring sanction, 
i7if. 
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concept, xvi, 50, s8ff., 628., 
i7if- 

concept of, as different from 
concept of legal tight, a2f. 
as legal norm in relation to an 
individual, 58ff. 

and moral duty, difference of, 60 
priority of, over legal right, 89 
no psychological bond, 7iff. 
moral, $8 
and norm, 58!. 
of obeying legal norm, 59 
and “ought,” sgf. 

primary and secondary (Austin),, j 
62ff. 

psychological concept, 74 
relative (Austin), 77 
of reparation, see Reparation, duty 
of 

and responsibility, 6sff., 68ff., 200 
right as correlative of, 77f. 
and right 

according to normative and soci- 
ological jurisprudence, 170!. 
inborn in man, g 
individual and collective, loiff. 
international, individual as direct 
subject of, 343ff., 347f. 
of juristic person, g7f., loiff. 
as prediction (prophecy), 166 
relationship, 758., 8$ 
fundamental duties and rights of 
State, 248ff. 

State as subject of, i97ff. 
substitute and additional, isgf., 
329f. 

violation of, 59 
Dyarchy, 195 

Dynamic and static concept: of 
centralization and decentrali- 
zation, 304ff., 3o8ff. 
of law, i22f., 144 
D)mamic and static principle of law 
(positive and natural law), 

1 14. 3991- 


Dynamic system of norms, see Sys- 
tem of norms 

Dynamics of law, 39, iioff. 


Effect and cause, 7, 46f., in, 163 
Effective nationality, 239!. 
Effectiveness, see also Efficacy 
and legitimacy, ii7ff. 
principle of, ii8f., 350, 367, 370 
and change of State territory, 
2I3ff- 

determining the spheres of va- 
lidity of national legal order, 
2i3ff., 219 

as norm of international law, 
I2if., 227 

as norm of national law, 122 
as positive legal norm, 12 if. 
Efficacy: as condition of validity, 
4if., Ii8ff., 122, 152, 170 
as conformity of behavior to norm, 
39ff. 

of the law 

as the law being obeyed and ap- 
plied, 62 
as power, 121 
as power of State, i9of. 
and predictability of legal func- 
tion, I72f. 

and validity of the law, 23f., 
29ff., 39ff., 43, iiof., iiSff., 
122, 152, 170, i9of., 25s, 414 
Ehrlich, E., 24S. 

Elected officials legally independent 
of electorate, 290, 292 
Election: and appointment as meth- 
ods of creating organs, 19S, 
299 V 

and decision as acts of collegiate^ 
organ, 196 
as function, 293 
Electoral courts, 89 
Electoral districts, 293, 295 
Electoral systems, zgzff. 
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Electorate (electoral body), 289, 
292!. 

as collegiate organ, 196 
parliament legally independent of 
electorate, 290, 292 
and representative body, 295!. 
territorial division of, and propor- 
tional representation, 297 
Element of State, see State, elements 
of 

Empirical and transcendental, ' dual- 
ism, 12, 4r9, 423 

Empirical science of nature, theory 
of positive law parallel to, 

Employment of force, see Force, use 
of 

Empowering, see Authorizing 
Enclosures, 208 

Ends and means, relationship, 7 
Enforcement of the law, 23 
Epistemological (critical) dualism, 
43S 

Epistemological (metaphysical) and 
psychological foundations of 
legal positivism and natural- 
law doctrine, 4i9ff. 
Epistemological postulate: unity of 
knowledge as, 421 
unity of national and international 
law as, 373ff. 
unity of system as, 4rof. 
Epistemological relativism, and posi- 
tivism, 396 
Equal Suffrage, 294 
jjpkjuality; and freedom, 287 

and freedom, democracy as syn- 
thesis of, 287 
as highest value, 6 
idea of, 287, 439 

idea of, as logical principle of 
identity, 439f. 
justice as, 439f. 

|a right of, 249, 251 

fif'-Statps, see State, equality of 
Evolutionism, 432!. 
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Ex injuria jus (non) oritur, 158, 
2l4f., 221, 372 
Ex ojjicio procedure, 51 
Exception, concept, 46 
Exceptions to norm and to law of 
nature, 46f. 

Exclusive territory of one State, 
2I0ff., 2I3fE. 

Exclusive validity, see Validity, ex- 
clusive 

Execution: administration as, 236 
(administration), democracy of, 
299 

centralization of, in federal State, 
320 

civil 

and fine, 50, 105 
as sanction, 50!., 56 
concept, 258 

and legislation as functions of 
State, 2ssf. 

of sanction as law-applying, not 
law-creating, act, 134 
Executive department, chief of, legis- 
lative function of, 27off. 
Executive power: administration as, 
256 

and judicial power, 258, 273fF. 
separation from legislative power, 
270ff. 

Existence: of legal norm as its va- 
lidity, 30, 48, iss. 170 
right of, 249 
Expatriation, 239 

Experience and metaphysics, 163, 

4i9ff. 

Explanation and justification, 420 
Expression (declaration) of will, i4of. 
Expulsion, 236 
Exterritoriality, 234 
Extinction of State, 2i9ff., 224 
Extradition, 237 

Fact 

ascertainment of, see Ascertain- 
ment of fact 
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and law, 46, 136, 141, 154, 162, 
22if., 37Sff., 3S0, 413!. 
and norm, 41, iiof., 395, 40S, 414 
and norm (“is” and “ought”), no 
logical contradiction between, 
41, 40S, 414 

as object of science of law, 162 
(psychological) and “ought,” norm 
as,' 408 

as reason of validity of norm, iiof. 

Factuality and norraatiedty, 375!. 

Family law as private or public law, 
206 

Fascism, 5, 301!. 

Fascist corporation, 303 

Fault (culpa), 66 

Fear of sanction, see Sanction, fear of 

Federal State, 212, 230, 259, 289, 
298, 310, 313 

bicameral system, and, 318 
centralization 
of execution in, 320 
of legislation in, 3i6ff. 
citizenship in, 322 
component States and federation 
in, 31 7f. 

and confederacy of States, 3i6ff. 
creation of, 318, 324f. 
division (distribution) of com- 
petence in, 317, 3zoff. 
established by international treaty, 
3i8ff,, 324 f. 

established by legislative act, 324!. 
legislative organ of, 318 
and principle of equality of States. 
3i8f. 

and principle of majority, 319 
and unitary State, 3162. 

Federation and component (member) 
States of a federal State, 31 yf. 

Fiction: of gaps, 146 
jurisprudence free of, g6 
legal, and legal reality, 225 
political, real unity of State as, 
1842. 

of representation, 2892. 


Final and preliminary rule (conflict 
of laws), 247 

Fine: and civil execution (sanction), 

50, 105 

as criminal sanction, 50 
inflicted upon juristic person, 105 
First cause (prima causa), in, 383f. 
Fisc (fisctis), State as subject of 
property, 193 
Fiscal property, 231 
Flexible and rigid constitutions, 2S9f. 
Force of law (res judicata), 136, 154, 
iS8f., 403 

Force: and law, 21 
retroactive, see Retroactive force. 
Retroactive law 
use of 

in international law, 3282. 
monopolization of, see Monopol- 
ization of use of force 
Ford, H. J., 291 

Foreign (external) and domestic (in- 
ternal) aflairs of State, 364!. 
Foreign legion, 235 
Foreigner (alien) and citizen, 238 
Form : constitutional, 124!. 
of constitutional law, i24f. 
of government, 2382. 
of government, and form of or- 
ganization. 3 1 of. 
of law, 123, 131 

Formal and material concept of State, 
i93f- 

Formalism, 392 

Forms of organization, centralization 
and decentralization, 3032. 
Free air space, 217 
Free subsoil, 217 

Freedom, see also Liberty V 

and anarchy, 2S4 

and equality, see Equality and 
freedom 

as highest value, 6 
idea of, 2842. 

idea of, metamorphosis of, 284!. 
individual (personal) 
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and competence of State, 242 
essential to concept of law, j 
and liberalism, 242 
limited by law, 242 
suppression of, 302 
natural, and political liberty, 285 
of open sea, 211, 217, 344 
political, 284 
and right, 76 

Function: judicial, law-applying, law- 
creating, legal, legislative, see 
Judicial, Law-applying, Law- 
creating, Legal, Legislative 
function 

partial and total, 195S. 
power of State as, 2552. 
of State as function of law, 256 

Functional (organic) representation, 
297f-. 303 

Fundamental concepts of jurispru- 
dence, xvf., 50 

Fundamental rights and duties of 
State, 2482. 


Gaps (lacume) of law, 1462. 

Garner, J. W., 289, 293 

General, see also Individual, Particu- 
lar 

General (abstract) legal norm, indi- 
vidualization (concretization) 
of, 135, 397 
eneral legal norm: 
ascertainment of, by court, 143 
constitution determining creation 
of, 1242. 

content of, determined by consti- 
tution, 125!. 

created by judicial act (decision), 
1492. 

determining judicial and adminis- 
trative act, 1282. 

determining law-applying organ, 
izgf. 

^Baacted on basis of constitution, 

Tffgff 
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interpretation of, as judicial func- 
tion, 143 

and judicial decision, concordance 
or discordance between, 1532. 
General rule (norm) of adminis- 
trative law, 277 
General rules, law as, 38 
General sociology, xv 
General theory of law, xiii' 
Geographical unity, State as, 207 
Gierke, 0 ., i8sf. 

God, will of, as source of law, 8 
Golden age, 426, 432!. 

Good name, right of, 249 
Goodnow, F. J., 281 
Government: cabinet, 301, 309 
classihcation of governments, 205, 
2832. 

collegiate, republic with, 301 
form of, 2832. 

form of, and form of organization, 
3iof. 

identical with State, 181. 
in narrower sense of term, 256 
in the sense of international law, 
2 z 82 . 

recognition of, 2282. 
representative, 289 
Governmental (political) and admin- 
istrative function of State, 
256 

Grammatical subject, 93 
Gray, J. C., 107, 109, 1502. 
Grotius, H., 336 

Ground of validity, see Reason of 
validity 

Group 

identification 

of delinquent with the members 
of his group, 562. 
of individual with the members 
of his group, 552- 
and individual, s?^- 
as social unit, 57 

Guarantees of constitution, 157!., 
2672. 
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Guardian: organ of corporation as 
kind of guardian, loyf. 
and ward, 83, 

Guilty mind of juristic person, 104 
Hall, J., sif- 

Happiness, justice as, 6ff., tsf. 
Heaven and hell, 17!. 

Here and hereafter, dualism, 12, t6, 

419. 423 

Hershey, A. S., 243, 248 
Heteronomy, see Autonomy 
Hierarchy of the norms, i23ff., 133 
High seas, see Open sea 
Higher, see Superior 
Historical and logico-juristic view, 

370 

Historical School of law, 78f., i26f., 
418 

Hoadly, Bishop, iS3f- 
Holland, T. E., 23, 128, 20tf. 
Holmes, 0. W., i66ff. 

Hostage, 56 

Human behavior, see Behavior, 
human 

Human being: and legal person, 93!!. 

and physical (natural) person, 93ff. 
Huxley, T. H., 165 
Hj^jostatization : juristic person as, 
108 

State, as xvi, 185, igi, ig7£F., 377 
tendency of language toward, log 
Hypothesis: (presupposition), basic 
norm as, xv, iijf., 401 
juristic, not meta- juristic principle, 
the basis of law, xv 
of legal positivism, 116 
of primacy of national or inter- 
national law, 376£f., 382ff., 386 
Hypothetical judgment, rule of law 
as, 4Sff., 164 

Idea of justice and concept of law, 

sff. 

Idea and reality, dualism, 12, 419, 

: ,,423 


Ideas: doctrine of, 12, 425 
transcendentalism of, 12 

Ideal type, method of, 4418. 

Idealism, 428!. 

critical (Kant) and legal positiv- 
ism, 444f. 

Identification: of delinquent with the 
members of his group, s6f. 
of delinquent with other indi- 
viduals, ssf. 

of individual with the members of 
his group, ssff. 
of law and justice, sf. 

.Identity: logical, principle of, idea 
of equality as, 439!. 
real and fictitious (legal), 58 
of the State, zigf., 231, 368, 378 

Ideological tendencies in jurispru- 
dence, sff. 

Ideology: justice as, sff., 10, 174 
natural law as ideology of positive 
law, gff., 413, 4i6f. 
political, see Political ideology 
religious, and social reality, 18 
of State, socialism or nationalism 
as, 303 

Ignorance of law, 44, 72!!. 

Ignorantia juris nemmem excusat, 44, 
73f- 

Ignorantia juris (ignorance of law) 
and retroactive laws, 44, 72 

Illegal act: delict as, ssf., 6if. 
(delict), law created fay, 158 
and legal act, sociological differ- 
ence, 1 7 sff. 

Illegal judicial decision, 159, 403 

Illegal (norm-violating) norm, issff-, 
159. 161. 37 if. 

annuUability of, igjS., 37rff. \ 

Illegal ordinance (regulation), an- 
nulment of, 138 

Illegal statute, annulment of, is?!- 

Illegal (internationally), statute and 
unconstitutional statute, 371!. 

Illegality as juristic value judgment, 

A'fff. 
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Illegitimate warfare, 34sf. 

Image theory, 419!., 434 
Immutability of natural law, 396!. 
Impeachment, 300!. 

Impenetrability of State, 212 
Imperative; categorical, 10 
rule of law as, 45 
Imperative law; and permissive law, 
77 

and punitory law (Austin), 64 
Imperfect and perfect centralization 
and decentralization, 313 
Imperialism, 332, 388 
Imputation (imputability), gif. ^ 
of civil delict to juristic person, 
io3f. 

of criminal delict to corporation, 
i04ff. 

of delict to individual, 93 
of delict to State, 199 
of international delict to State, 106 
to, and personification of legal 
order (community), 99, 132 
point of 

legal person as, 99f. 

State as, 191 

problem of State as problem of, 

I9iff. 

as referring an act to a legal order, 
99 

as relation between delict and 
sanction, 92, 99 
of sanction, 92 

to State, and organ of State, i9iff. 
Inanimate things as subjects of law, 

, 3 f., 91 

|bbom rights, 266 
ucomplete norms, norms of inter- 
r national law as, 343, 348!. 

Licorporation rules (conflict of laws), 


247 

Independence; right of, 249 
of science, xvii 
of science of law, xvii 
uMependence, legal: 
of administrative authority, 314 


of elected officials, 290, 292 
of judges (courts), 275, 282, 292, 

300. 314 

of judges (courts), and decentrali- 
zation, 324 

of parliament, 290, 292 
Indirect, see also direct 
Indirect responsibility of State, 3S8ff. 
Individual: direct and indirect obli- 
gating and authoriang of, 100, 
322f., 327. 34iff. 

direct and indirect obligating and 
authorizing of, by international 
law, 322f., 327, 34iff. 
as direct subject of international 
law, 343£f., 347^ 
and group, 57 
and State, 189 

Individual circumstances, irrelevancy 
of, i73f. 

Individual and collective duties and 
rights, loiff. 

Individual or collective interest rec- 
ognized by law, 84!. 

Individual and collective property, 
101 

Individual and collegiate organ, 195!., 

299f. 

Individual (personal) freedom, see 
Freedom, individual 
Individual and general contract, 142 
Individual and general norm, 37!., 
87, 89, i28f., 131. 256, 2SS 
Individual and general (collective) 
will {volonte ginirdle and 
volonti de tons), 285 
Individual legal norm; created on 
basis of general legal norm, 
i34ff. 

created by judicial act, 134S. 
judicial decision as, 38!., 87, 89, 
I34S- 

Individual property, see Fropeity, 
individu^. Proper^, private 
Individual responsibility, see Re- 
sponsibility, collective 
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Individualistic ideal of justice, 65 
Individualization (concretization) ; of 
general (abstract) legal norms, 
13s. 397 

law-creating process as, 135 
Inference from the general to the 
particular. 112 
Inferior, see Superior 
Inferiority and superiority, 36, 202!. 
Initiative; in legislative procedure, 
272 

popular 2g8f. 

Injury, delict as, 62 
Insufficiency, technical, of inter- 
national law, 338ff. 

Insurgents, recognition of, as bel- 
ligerent power, 22gf. 
Integrate territory, 207 
Integration, 294 

Integrity, territorial, duty to respect, 
213 

Intention; as element of delict, 55, 
6 S 

of legislator, 51, 54 
Interaction constituting social unity 
(body), i83f. 

Intercourse, right of, 249 
Interest: conflict of interests, 13, 185 
law as protection of, 22f. 
legal right as protected interest, 
78ff. 

opposing interests, compromise be- 
tween, i3f., 438 

private (individual) or public (col- 
lective), recognized by law, 
84f., 2o6f. 

in psychological sense, 80 
of State, group interest represented 
as, 438f. 

subjective, objectivization ofj 49 
International crime, 356 
International delict, 57 • 

imputed to State, 106 
State responsible for, 68 
State as subject of, 57, 107, iggf. 
International delinquency, 356 


International law, see also Inter- 
national legal order, National 
law 

administrative, 244, 248 
alternative character of norms of, 

372 

principle of autonomy in, 353 
principle of autonomy of State in, 
2S3ff- 

determining boundaries of State, 
2I3ff. 

collective and individual responsi- 
bility in, 344f., 3S5ff. 
common consent of States as basis 
of, 249f. 

creation of, 3Siff. 
crime against, 336 
criminal, 244, 248 
and criminal law, difference be- 
tween sanctions of, 106 
culpability in, 361!. 
custom and legislation as sources of, 

3651. 

custom and treaty as sources of, 

327 

customary law as first stage of, 
369f. 

customary and statutory, 365^ 
as decentralized legal order, 160, 
32Sff. 

delegating effective constitution of 
State, 227 

delegating national law, 348f., 373, 
382 

delict and sanction in, 57, 60, 106, 

327ff. 

direct and indirect obligating and 
authorizing of individuals by, 
322f., 327, 34iff. 

principle of effectiveness as norm 
of, i2if., 227 

essential function of, 349f. 
general and particular, 326 
government in the sense of, 228ff. 
individuals as direct subjects of, 
343if- 347f. 
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as inter-State law, 365 
as law between States, 346 
legal character of, 328fiF. 
majority vote principle in, 253 
and national law, i2if., 3283., 

and national law 
no absolute borderline between, 

32s 

conflict between, 371®. 
dualism, 363!!. 
reason of validity of, 366ff. 
sources of, 327, 3Sif. 
subject-matter of, 364f. 
unity of, xvi, 32s£f., 3S1, 354. 
363ff-. 373ff- 

or national law, primacy of, 121, 
376ff., 382ff., 386 
originating in national law, 324f. 
as part of national law, 382f. 
transformation into national law, 

378, 382 

negation of, 336 

norms of, as incomplete norms, 

■ 343, 348f. 

particular, centralization by, 327 
as primitive law, 160, 327, 339ff- 
private (conflict of, laws), 243ff- 
private and public, 243 
private or public, 206 
recognition of, 38off. 
duty of reparation in, 3S7ff. 
reparation and sanction in, 3S7f. 
retroactive force in, 226 
sanctions of, establishing individ- 
ual responsibility, 344ff-, 356 
sources of, 327, 3Siff., 3651- 
and State, 22if., 34iff. 

State as juristic person of, losf. 
State as subject of, 323 
will of State as reason of validity 
of, 382 

subjects of, 34iff- 

technical insufficiency of, 3382- 

technique of, 3382- 


self -help as technique of, 327, 
3392- 

use of force in, 328ff. 
war and reprisals as sanctions of, 
57, 106, 327, 33off., 340, 3442., 
355 

International legal community, 3252. 
State as organ of, 3Si2.. 
withdrawal from, 323 
International legal order, see also 
International law, Sphere of 
validity 

determining reason of validity of 
national legal order, 3662. 
determining the spheres of validity 
of national legal order, 2o8ff-, 
2i9ff., 233ff., 242, 3502. 
(community) State as organ of, 
3Si2. 

and national legal order (law), 
basic norm of, iis2., I2if,, 
3672. 

International and national personality 
of State, 376f. 

International personality, 249!- 
Intemational Prize Court, 347 
International protection of minorities, 
353 

International public opinion, 331!- 
Intemational responsibility of State,* 
68 , 3552 . 

International servitudes, 2312, 
International treaty; accession to, 
228 

of cession, 2132., 235 
and contract, 206 
custom as tacit, 228, 351!. 
and custom as sources of inter- 
national law, 327 
establishing confederacy of States, 

, 324!- 

establishing federal State, 3i82-, 
3*4f- 

establishing unitary State, 334f. 
as law-creating act, 114!., 311 
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obligating and authorizing third 
States, 232f., sszf. 
and statute, 379 

will of State in conclusion of, 254 
International and civil war, 229!. 
Internationalism, 388 
Internationalization and centrali- 
zation, 323!. 

Interpretation: and creation of law, 

issf- 

and delegation as functions of 
basic norm, 4oiff., 405®. 
double, of social material, 341 
function of, 375, 402ff. 
of general legal norm to be applied, 
as judicial function, 143 
of nature 

by primitive man, 16, 4221. 
social, 47 

norm as scheme of, 41 
State as scheme of, i88f. 
of war, 33iff. 

Inter-State law, international law as, 

36s 

Inter-tribal law, 334 
Into >rvention, 332!. 

Inviola'ibility of norm, 46 
Irrelevanc^v of individual circum- 
stanC'es, 173!. 

Irrelevant (l-'^gally) content of stat- 
utes a nd judicial decisions, 
13’ I, 404, 406 

Irrelevant (le.^ally) products of law- 
creatijng process, 123, 131, 404, 
406 

Irrespons ibility as non-liability to 
'Sanctions, 92 
Irresj^onsible, 92 

“I&” 'and “ought”, see “Ought” and 
,f “is” 

-■-'^“Is” in the sense of reality, 393 
Isidore de Sevilla, 335 

Judge: (court), independence of, 27s, 
281, 292, 300, 314 
as legislator, i45f., 149 


in his own case, 203 
and party, 202f. 

Judge-made law: all the law as, isof. 
statute as, 154 

Judgment: hypothetical, rule of law 
as, 4sff., 164 

of value, see Value judgment 

Judicial act (decision) : and adminis- 
trative act, determined by 
general norm, izSff. 
as creation of general norm, 149ft. 
as creation of individual norm, 
i 34 ff- 

and customary law, relationship, 
rs8f. 

determined by adjective law only, 
i 44 f., iS 2 f. 

determined by substantive law, 
14s, iS 2 f. 

guarantee of legality of, 154 
iUegal, 159, 403 
illegal, annulment of, 159 
as law-creating act, ii4f. 
as a stage of law-creating process, 
I34ff. 

and preexistent norm, i44ff., isif., 
lyzf. 

Judicial control of administration, 
276!., 280 

Judicial decision: and general legal 
norm to be applied, concor- 
dance or discordance, rS3ff. 
as individual legal norm, 38!., 87, 
89, i34ff. 

legally irrelevant content of, 123, 
404, 406 

and statute, relationship, is8f. 

Judicial function; of administration 
274f. 

ascertainment of conditioning fact 
and general norm to be ap- 
plied, as, i3Sf., 143 
constitutive or declaratory charac- 
ter of, 13s 

essential elements of, 135 
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interpretation of general legal norm 
to be applied, as, 143 
nature of, 273 
of State, 2SSf. 

Judicial power; and executive power, 
258 

separation from executive (admin- 
istrative) power, 2738. 
Judicial procedure, see Procedure 
Judicial review of legislation, iS7f.. 

2678., 281 

centralization of, 268 
Judiciary: and administration, see Ad- 
ministration and judiciary 
legislative function of, 272 
Jurisdiction: over citizens abroad, 238 
as competence, gof. 
right of, 249 

Jurisprudence; analytical, and pure 
theory of law, xvf. 
free of fictions, 96 
fundamental concepts of, xvf., 30 
ideological tendencies in, $8. 
norm as central concept of, so 
normative 

as science of law, t63f. 

and sociological jurisprudence, 

1628., rfigfi., 17,58., 376 
as prophecy, 1668. 
realistic, 162 

separation from politics, xvii 
sociological, and science of law, 
l62f. 

as source of law, 163 
statements of, and legal norms, 163 
Juristic act, see Legal transaction 
Juristic concept 
of State 

and sociological concept of State, 
1828. 

and sociology of State, 1888. 
of territorial division, 3o4f. 

Juristic hypothesis, not meta-juristic 
principle, the basis of law, xv 
Juristic person, 968., see also Corpo- 
ration 


acts of, as acts of men, 97f. 
as auxiliary concept, loof. 
and collective responsibility, 106 
corporation as, 57, 68, 968. 
delict of, S7f., 103S. 
duties and rights of, 97f., loiS. 
fine inflicted upon, 105 
guilty mind of, 104 
as hypostatization, 108 
limited liability of, 97, loi 
nationality (citizenship) of, 240 
obligating and authorizing of, loo 
as organism, io8f. 

, as partial legal order, too 
and physical person, 94S. 
and physical person, as personifica- 
tion of set of norms, ggf., 108 
as point of imputation, 99f, 
as real being, 105, ro8f. 
and representation, 101, 107 
sanction directed against, 1038. 
criminal sanction direct^ against, 
1058. 

State as, 57, 68, 181B. 

State as juristic person of interna- 
tional law, losf. 
as superman, 108 

Juristic (normative) and sociological 
theory of law, 162S., 376 
Juristic value judgments, 478. 

Jus jetiale, 335 

Jus in rem and ]us in personam, 75, 
86, 95, 218, 232 
Jus secessionis, 323 
Just and legal, 391 
Just war, doctrine of, 33 iS. 

Justice: definition of, as tautology, 10 
as equality, 439!. 
as happiness, 68., laf. 
idea of 

and concept of law, 58. 
rationalization (logification) of, 

440 

as ideology, 58., 10, 174 
individualistic ideal of, 65 
as irrational ideal, 13, 441 
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and law, sff. 
and law, dualism, xvi 
as natural law, xiv, 49, sgif, 
and positive law, xivff., 3ff. 
and legality, 14 
as logical pattern, 4398. 
meaning of, 6ff. 
metaphysical speculation about, jcv 
as object of cognition, 441 
as order, 439 
and peace, i3f., 441 
philosophy of, and science (theory) 
of law, XV, 5 

problem of , 

and social theory, sgif. 
and science of taw, 6, 14, 49, 440 
sociology of, and sociology of law, 

174 

as subjective judgment of value, 
6ff., 48f. 

as transcendental, not intelligible, 
order, 13, 441 

and truth, conflict between, xvi, 8 
under the law, 14 
values of, in contradistinction to 
values of law, 48ff. 
Justification: and explanation, 420 
need of, 

Kant, I., 10, 416, 435ff., 444f. 

Labor, division of, 289, 292, 311, 327, 
393 

Lacunae (gaps) of law, 146!!. 
Landsgemeinde, 289 
Language, tendency toward hyposta- 
tization, 109 

Law, see also Legal order 
adjective, see Adjective law 
application, see Application of law, 
Law-applying 
basis of, XV 

of causality, see Causality, law of 

civil, see Civil law 

coercion as essential element of. 

laaf., 392f. 


as coercive order, i8ff., 23, 61, 

I22ff., 39if. 

as command, 3off., 45, 62®., 71, 74 
concept, 3®. 
concept of 

and idea of justice, 5®. 
individual freedom essential to, 5 
“a law,’’ 256, 270 
no moral connotation, 5 
private property essential to, 5 
static and dynamic, i22f., 144 
normative, presupposed by socio- 
logical jurisprudence, i7s£f. 
conflict of laws, 243®. 
constitutional, see Constitutional 
law 

creation of, see Creation of law. 
Law-creating 

criminal, see Criminal law 
criterion of, 15®., 24®., 27®., 61 
customary, see Customary law 
definition of, 4®. 

definition of, influenced by political 
ideas, s 

democratic, no command, 36 
due process of, 236, 278 
dynamics of, 39, no®, 
efficacy of, see Efiicacy of law 
as enfoTcible order, 23 
and fact, 46, 136, 141, 154, 162, 
22if., 375®., 380, 4i3f. 
family law, as private or public law, 
206 

and force, zi 

force of (res judicata), 136, 154^-. 

i58f., 403 
form of, 123, 131 
in formal and in material sense, 131 
function of, function of State as, 
256 

gaps {lacunae) of, 146S. 
as general rules, 38 
ignorance of, 44, 72®. 
imperative, see Imperative law 
in itself, natural law as, 435 
international, see International law 
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inter-tribal, 334 

judge-made, see Judge-made law 
and justice, see Justice and law 
a means, not an end, 20 
of men and law of nature, 165 
metaphysics of, xv 
and morality, 348, 373f., 410 
morals, and religion, difference, 4, 
isff., 2of., 23 
national, see National law 
of Nations, see International law 
natural, see Natural law 
and natural reality, 121 
of nature, see Nature, law of 
as norm, 3off., 38, 45ff., 71, 375®., 
380, 4i3f. 

as norm and law as fact, 375ff., 380, 
4i3f- 

as norm and law as science, 163, 166 
as normative order, xiv, iioff. 
objective, see Objective law 
in objective and in subjective sense, 
xvi, 78, 8iff. 
as order 

of human behavior, 3ff., 28 
stipulating sanctions, 45 
of State, 78 

organ of, see Organ -of law 
and peace, 2iff., 439!. 
positive, see Positive law 
positivity (positiveness) of, xiv, 
ii3ff., 394, 400 
and power, i2of., 435®. 
as organization of power, 121 
transformation of power into, 437 
primitive, see Primitive law 
private, see Private law 
as protection of interests, 22f. 
public, see Public law 
pure theory of, see Pure theory of 
law 

reality of, see Reality of law 
regulating its own creation, 39, 
iiSff., 124, 126, 132, 198, 354 
retroactive, 438., 72f., 146, 149, 226 
and legal right, dualism, 78f., Sgf. 


legal right as, 81 
legal right prior to, 78ff. 
rule of, see Rule of law 
science of, see Science of law 
as science of prediction, 167 
as social technique, xv, 5, i5ff., ao, 
22, 2Sf. 

society without, 19 
sociology of, see Sociology of law 
source of, see Source of law 
and State, xvi, 13, iSiff., 191, 198, 
392f. 
of State 

and by-laws of corporation, io3f. 
as national legal order, 100 
State as power behind the law, 191 
as will of State, 35 
Statics of, 3ff., 39 
‘ subjective, see Subjective law 
subjectivization of (right), 8iff. 
substantive, see Substantive law 
as dynamic system of norms, iigff. 
as system of norms (rules), 38., 
378., 61, I76f. 

as system of norms providing sanc- 
tions, 19, 288. 

as system of primary norms, 61 
as system of secondary norms, 61 
systematization of, 201, 207 
theory of, see Theory of law. The- 
ory of positive law 
(statute), unconstitutional, iSS^-i 
262!., 267!., 403 
unity of, 162 
unpredictable, 168 
validity of, see Validity 
values of, in contradistinction to 
values of justice, 488. 
Law-applying act; law-creating act as, 
I33f- 

legal transaction as, isSf. ^ 
Law-applying organ: determined by 
general legal norm, i29f. 
discretion of, 130, 256 
Law-creating act, 32f., 36, 90, ir4f., 
269, 204, 22of., 368f. 
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administrative act as, 114!. 
judicial act as, 114!. 
competence as capacity of per- 
forming, 91 

contract as, 32!., 36, 90, 114!., 204, 

311 

coup d’Etat and revolution as, 
22of., 368f. 

custom as, 114!., 126S., 169, 257, 

272. 311, 369 

international treaty as, 114!., 31 1 
legal transaction as, 114!., 136 
legislation as, 114!. 

Law-creating method: custom, inter- ■ 
national treaty, contract, as 
democratic, 31 1 
source of law as, 131!. 

Law-creating organ, administrative 
authority as, 130!. 

Law-creating procedure, see Law- 
creating act 

Law-creating process: as individual- 
ization and concretization, 135 
judicial act (decision) as stage of, 
134 ®. 

legal right as function within, 8gf. 
legally irrelevant products of, 123, 
131, 404, 406 

voting as indirect participation in, 
89 

Lawfulness: of execution (administra- 
tion), and democracy, 2ggff. 
as juristic value judgment, 47ff. 
Leader cult, 302 

League of Nations, recognition by ad- 
mission into, 227f. 

Legal act: concept, 3g 
and illegal act, sociolopcal differ- 
ence, i7sff. 

and political act, recognition as, 
222S. 

with retroactive force in interna- 
tional law, 226 

Legal capacity (competence), gof. 
Legal character of international law, 

328®. 


Legal community: partial and total, 

304®. 

sanction as act of, zr 
universal, 326f. 

Legal and de facto authority, i76£f. 
Legal duty, see Duty, legal 
Legal fiction and legal reality, 225 
Legal function, prediction of, idsff., 
168, I72f. 

Legal independence, see Independ- 
ence, legal 
Legal and just, 391 

Legal and natural philosophy, rela- 
tionship, 42 r 

Legal norm, xv, 4sff,, 54, 58 
as command, 3off., 45, 62ff., 71, 74 
legal duty as, s8ff. 
legal right as, 83 

and moral norm, structural differ- 
ence between, 58 
and principle of retribution, 47 
and rule of law in a descriptive 
sense, 45, 50, i63ff. 
sphere of validity of, 42ff., zojf. 
and statement of jurisprudence, 
163 

validity as existence of, 30, 48, 155, 
170 ” 

Legal order, 50, iioff., see also Law 
behavior oriented to, ijsS., i88f. 
centralized. State as, xvi, 189, 221, 

325 

different stages of, 1248. 
efficacy of, and predictability of 
legal function, i72f. 
international, see International 
legal order 

national, see National legal order 
partial, see Partial legal order 
personification of, and imputation 
to, 99, 132 
primitive, 338ff. 
as system of norms, xiv, 98 
unity of, 124, 132, 162 
universal, 326f., 38sf. 
will of State as, 89 
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Legal person, 50, 938, 
concept of, as concept of substance, 

93 

and human being, gsff. 
as personification, 938. 
as personified unity of a set of legal 
norms, gsff. 

as point of imputation, ggf. 

Legal personality; granted to corpora- 
tion, 101 

and moral personality of man, 377 
Legal positivism, see Positivism, legal 
Legal reality, see Reality, legal 
Legal responsibility, see Responsibil- , 
ity, legal 

Legal right, see Right, legal 
Legal system, see System, legal 
Legal transaction, 8if., 136S. 
and administrative act, 276 
and delict, 140 
as law-applying act, 136!. 
as law-creating act (procedure), 
ii4f., i 36 f. 

as norm-creating act, and norm 
created by legal transaction, 
32 f-. 137 

one-sided and two-sided, 142 
secondary norm as product of, 137!. 
will of parties in, 32!., 36, 141!. 
Legal vacuum, 271 
Legality, see also Lawfulness 

of execution (administration), and 
democracy, apgf. 

of judicial decision, guarantee of, 
IS 4 

as juristic value judgment, 47fi. 
and justice, 14 
of norm 

annullability as guarantee of, 
iS 7 f- 

personal responsibility of norm- 
creating organ as guarantee of, 
iS 7 f.. 300 

' principle of, and principle of non- 
contradction, 406 
Legally irrelevant, see Irrelevant 


Legion, foreign, 235 
Legis latio and legis executio, assf. 
Legislation; not cause but evidence of 
laWj 127 

centralisation of, in federal State, 
3i6ff; 

concept, 2s6ff., 270, 272 
constitutive or declaratory charac- 
ter of, 127 

control of, by courts, aSof. 
and custom, see Custom and legisla- 
tion 

democracy of, agSf. 

and execution as functions of State, 

sssff- 

judicial review of, 157!., 26^S., 281 
as law-creating act, 114!., 123 
poKtical right as participation in, 

• 88 

Legislative act establishing federal 
State or confederacy of States, 
324f. 

Legislative function: of chief of ex- 
ecutive department, 27off. 
of judiciary, 272 

Legislative organ: of federal State, 
318 

priority (prerogative) of, 270 
Legislative power, 2368. 
separation from executive power, 
270 

Legislative procedure, 33!., 196, 272 
Legislator: intention of, 51, 34 
judge as, r4sf., 149 
no prophet, 43 
reason and purpose of, 34 
silence of, . constituting individual 
liberty, 271 

statute as command of, 33f. 
will of, 33 f. 

Legitimacy; and effectiveness, ii 7 fi' 
principle of, 1176. 

Lex imperfecta, 404 
Lex posterior derogat priori, 136, 263, 
379 . 402 . . 

Lex prior derogat posterum, 403 
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LLtj'.dty, tee also Responsibility 
Eibsfilute, 104 
absfjlute, and collective responsibil- 
ity, 7of. 

absolute, and culpability, 6sft. 
limited, of juristic person, 97, 101 
Liberalism; and democracy, 2871'. 
and individual freedom, 242 
and socialism, 5fi. 

Liberty, see also Freedom 
a.s autonomy, 285 
and principle of majority, 286/, 
political, and natural freedom, 283 
as political right, 236 
JJkc for like, 22 

Limited liability, jee Liability, limited 
Littoral State, 21 1 
Llewellyn, K. N., 162, 176 
Local authority, 308 
Local autonomy; administration by, 
and State administration, 3r5f. 
decentralization by, 3i4ff. 
and democracy, 315 
and monarchy, 315 
as natural right, 31 sf. 

Local and central norms, 304 
Logico-juristic and historical view, 

370 

Logification (rationalization) of idea 
of justice, 440 

Loss and acquisition, see Acquisition 
and loss 

Lot as method of creating organs, 195 
Lotus case, 210 
Lower, see inferior 

Majority: dictatorship of, over mi- 
nority, 287 
and minority, 287 
representation and profiortional 
representation, tg^ff. 
simple and qualified, 259, 286!. 
and unanimity as voting proce- 
dures, 196 

Majority principle, sSsff. 


and federal State, 319 
in international law, 253 
and liberty, 286f. 
and principle of self-deteimination, 
287 

Mala in se and mala prohibita, 51S. 
Malice, 65 

Man and person, g^S. 

Mandat impiratif, ago, 292 
Maritime belt, 211 
Marxism, 393 

Marxist theory of class struggle, 302 
Material and formal concept of State, 
i93f- 

Material and personal element of hu- 
man behavior, 42, 90, 100, 343 
Material, social, double interpretation 

of, 341 

Material sphere of validity: of legal 
norms, 42ff. 

of international legal order, 364^ 
of national legal order, 242!., 364 
of national legal order determined 
by international legal order, 
242, 35of. 

Meaning, subjective and objective, 
of legal material, 395, 404 
Means and end^, relationship, 7 
Melanchthon, 415 

Member State, see also Component 
State 

Member States and confederation in 
a confederacy of States, 319 
Mens rea, 66, 104 

Mentality, primitive, collectivistic 
character of, s6f. 

Meta-juristic principle or juristic hy- 
pothesis as basis of law, xv 
Metamorphosis of the idea of free- 
dom, 284f. 

Metaphysical and critical philosophy, 
435 

Metaphysical dualism, laf., 419®-, 

423£f., 433f. 

Metaphysical (epistemological) and 
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psychological foundations of Morality and law, 348, 373f., 410 
legal positivism and natural- Morals, religion, law, difference, 4, 


law doctrine, 4195. 

Metaphysical speculation about jus- 
tice, XV 

Metaphysics: and experience, 163, 
4193. 

of law, XV 

natural-law doctrine parallel to, 
163, 396, 428ff., 433ff-. 

437ff- 

and natural-law doctrine, renais- 
sance of, 446 

and relativism, 444 , 

and religion, 438 
and science, laf., 396, 421 
and science of law, laf., 396, 421 
Might and right, i2of. 

Military service, 234!. 

Minister, cabinet, 300, 309 
Minority; international protection of, 
3S3 

representation, 296 
right of, 287 

Mixed arbitral tribunals, 347 
Monarchy, 283f., 31S 
absolute, 264f., 281, 300, 311 
constitutional, 196,, 28r, 292, 298, 
30of. 

and local autonomy, 313 
and republic, 283 
Monism, xvi, 386®. 

and pluralism, 363®., 386ff. 
Monopolization of use of force, 2if., 
190. 339 

and centralization (decentraliza- 
tion), 339 

in primitive law, 339 
Moral duty, 58 
and legal duty, difference, 60 
Moral judgment of value, 49 
Moral and legal norm, structural dif- 
ference, 58 

Moral and legal personality of man, 
377 


ISff., 20f., 23 

Motivation, direct and indirect, igf., 
19, i86f. 

Motives of lawful behavior, 24!!., 
72ff., 166 

Miiller-Freienfels, 424 

Multiple nationality (citizenship), 239 

Mythological thinking, 93 

Name, right of good name, 249 

Nation identical with State, i8r 

National {Staatsangehoriger) and 
citizen (Stoatsbiirger), 236 

National and international legal order 
(law), basic norm of, iisff-i 
i2if., sdyff. 

National and international personal- 
ity of State, 376f. 

National (municipal) law, see also 
International law, National 
legal order 

as centralized coercive order, 160 
continuity of, 368 
principle of effectiveness as norm 
of, 122 

as one-State law, 365 
originating in international law, 
3241- 

National legal order, see also National 
(municipal) law. Sphere of 
validity 

definition of concept, 351 
as law of the State, 100 
State as personification of, xvi, 128, 
i8iff., I97f-i 377 
as universal legal order, 385!. 
exclusive validity of, aioff. 
reason of validity of, determined 
by international legal order, 

366ff. 

validity and efficacy of, as power of 
the State, 255 

National Socialism, 5 
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National Socialist State, 302 
Nationalism, 388 
as State ideology, 303 
Nationality, see also Citizenship 
effective, 239!. 

Natural and artificial boundaries, 213 
Natural freedom and political liberty, 
28s 

Natural law, 8ff. 
absolute and relative, 397, 431 
as anarchic order, 393, 413 
application of, to concrete cases, 
397f- 

droit objectif (objective law) as, 
127 

immutability of, 396!. 
justice as, xiv, 49, 39if. 
as law in itself, 435 
and laws of nature, 8 
limitation of idea of, 397f. 
and positive law, xivff., g, 13, 114, 
267, 39iff., 399f., 407f., 4iiff-> 
4iSf- 

and positive law: 
conflict between, 416!. 
dualism, i2ff., 421, 424 
relationship, 407 ff., 412!. 
relationship in historical natural- 
law doctrine, 4i4ff. 
as systems of norms, 3g8ff. 
as delegating positive law, 412 
as generalized principle of a posi- 
tive law, I of. 

as ideology of positive law, gff., 413, 
4i6f. 

as justification of positive law, gff., 
413, 4i6ff. 

positive law as inadequate copy of, 
i2f., 421 

rules of, as empty formulas, gf., 
416 

self-evidence of rules of, 114, 392 
Natural-law doctrine, xivff., 8ff., 13, 
S2, i26f., 242, 266, 284, 315, 
335. 39iff-, 413. 42s 


classical, and protestant theory, 

444f. 

conservative, ii, 4i6f. 
and metaphysics, renaissance of, 
446 

parallel to metaphysics, 163, 396, 

4i9ff., 428ff., 433ff., 437ff. 

and legal positivism, sgiff., 396, 
43Sff- 

and political absolutism, 417 
political ideologies disguised as, xv 
political significance of, 407ff. 
reformatory, ii, 417 
revolutionary, rr, 4178. 
and sociological jurisprudence, 414 
based on subjective judgments of 
value, II 

applied to relationship between 
States, 248ff. 

and theoretical anarchism, 393. 413, 

42s 

transcendental-logical, 4378. 
Natural order of human behavior, 392 
Natural person, see Physical person 
Natural philosophy: and legal philos- 
ophy, relationship, 421 
and social philosophy, parallel be- 
tween, 442 

Natural reality, see Reality, natural 
Natural right, see Right, natural 
Natural science, see also Science of 
nature 

and social science, xvii, 391 
Naturalization, 239 
Nature: interpretation of, by primi- 
tive man, 16, 422f. 
social interpretation of, 47 
law of 

as command, 8 

and law of causality, xiv, 46f., 

391 

and law of men, 165 
and natural law, 8 
and norm, exceptions to, 46!. 
probability, not absolute neces- 
sity, as meaning of, 47. 162 
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and rule of law, 37f., 4Sff., iSaff., 
i6sff., 169 

order of, social order as, 47 
reality of, as distinguished from 
reality of law, xiv 
science of, see Science of nature 
and society, 47, 284 
as part of society, 47, 162 
as source of law, 8 
state of, and social state, 284 
and super-nature, dualism, 12 
Necessity, absolute, or probability as 
meaning of law of nature, 47, 
162 • 

Negation of international law, 336 
Negation of law (un-law, Un-Rechi), 
delict as, 53!. 

Negative and positive application of 
law, 151 

Negligence, 55, 66 f. 

as delict of omission, 66f. 
as delict, not psychological qual- 
ification of delict, 66f. 
as kind of fault {culpa), 66 
New State, establishment of, 216, 
2igff., 224 

No State’s land, 21 if., 2i4f. 
Nomodynamics, 39, I’loff. 
Nomostatics, 3£f., 39 
Nonconformity, see also Conformity 
to the norm, no logical contradic- 
tion, 41, 408, 414 

Non-consensual and consensual repre- 
sentation, 83, 108 

Non-contradiction, principle of: ap- 
plying to normative and fac- 
tual sphere, 374!., 402!., 4o6ff. 
and principle of legality, 406 
Nonhuman beings as subjects of law, 
3 f. 

Non-intervention, duty of, 33 *f. 
Non-recognition: as actus contrarius, 
224!. 

of illegd annexation, 224f. 

Norm, see also Norms, Legal norm. 
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General legal norm, Individual 
legal norm. Rule 
and act, 39 

ambiguity (equivocation) of term, 
37 S> 4 o 8 f., 413 

annullability of, as guarantee of 
legality, 137!. 

annulment with retroactive force 
of, 13911. 

establishing an authority, 113 
basic, see Basic norm 
behavior opposed to, 4of. 
binding 

command as, 31!., 111 
contract as, 32!. 
concept, 3off., 71 

as central concept of junsprudence, 
SO . . , 

conditional and unconditional, 38!. 
conformity and nonconformity to, 

39 ff-. 414 

non-conformity to, no logical con- 
tradiction, 408, 414 
creation of, see Creation of norm, 
Creation of law. Norm-creat- 
ing 

and duty, s8f. 
and fact, see Fact and norm 
general and individual, 37f., 87, 89, 
i2Bf., 131, 236, 238 
higher, see Superior norm 
illegal, see Illegal norm 
as impersonal and anonymous com- 
mand, 36, 71 
inviolability of, 46 
law as, 3o£f., 38, 4Sff., 71, 37 Sff'» 
380, 4i3f. 

and law of nature, exceptions to, 
46f. 

lower, see Superior norm 
as “ought” and as (psydiological) 
fact, 4o8ff. 

as expression of "ought,” 38 f' 
preexistent, and judicial act, 
iSif., i 72 f. 

primary, see Primary norm 
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personal responsibility of norm- 
creating organ as guarantee of 
legality of, isyff., 300 
and reality, no, 393 
reason of validity of 
norm as, in, 124, 399 
fact as, no 

as scheme of interpretation, 41 
secondary, see Secondary norm 
as standard of valuation, 41, 47ff. 
Norms: conflict of, see Conflict of 
norms 

dynamic system of, law as, 113®. 
hierarchy of, i23ff., 153 
as object of sciences of law and 
morality, idsf., 374!. 
sanctionless, 26, i43f. 
system of, see System of norms 
Norms of international law; alterna- 
tive character of, 372 
incomplete norms, 343, 348f. 
Norm-creating act, see also Law- 
creating act 

contract as, and norm created by 
contract, 32!., 137, 141!. 
Norm-creating power, delegation of, 

113 

Norm-violating (illegal) norm, iS3ff., 
159. 37if- 

Normative character of State, 189 
Normative jurisprudence: as science 
of law, i63f. 

and sociological jurisprudence, 
i62ff., idgff., i7Sff-, 376 
Normative order, see also System of 
norms 

and community. State as, iSaff. 
law as, xiv, iioff. 
sovereignty as quality of, 189, 255, 
383®. 

unity of, iioff. 

Normativity, 46 
and causality, 46, 393 
and factuality, 37 Sf. 

Ntdla poena sine lege, 52, 345 
Nullity: absolute, i6of. 


and annullability, issf., 159 
Nullum crimen sine lege, 52 
Nussbaum, A., 243, 247 

Obedience, voluntary, 19, 21, 185 
Obeying and applsdng the law, 30, sgff. 
Obeying and applying the law as effi- 
cacy of the law, 62 
Obeying and commanding. State as 
relationship of, 186S. 

Obeying the legal norm, duty of, 59 
Objective law: (droit objectif) as 
natural law, 127 
and subjective law, xvi, 78, 8iff. 
Objective and subjective judgment of 
value, 6ff., it, 14, 48f. 
Objective and subjective meaning of 
legal material, 39s, 4045. 
Objectivism and subjectivism, 386, 
434 

Objectivity: ideal of, 435 
and positivity, 438 
Object! vization of subjective inter- 
ests, 49 

Objektives and subjektives Recht, 78 
Obligating and authorizing (empower- 
ing), direct and indirect, of 
individuals, 100, 322!., 327, 
34iff. 

Obligating and authorizing (empower- 
ing), direct and indirect, of 
individuals by international 
law, 322f., 327, 34iff. 
Obligating and authorizing (empower- 
ing) of juristic persons, 100 
Obligation, see also duty 
Obligation ex contractu and ex delicto, 

139 

Occupatio bellica, 214 
Occupation: acquisition of territory 
by, arsff. 

(annexation) of no State’s land, 
2rrf., 2r4f. 
belligerent, 214 
of parts of the open sea, 2irf. 

. right of property acquired by, 78 
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Offer and acceptance, i4if. 

Official, 193 

Old State, extinction of, aiQff., 224 
Omission: and action as delict, 54, 59 
negligence as delict of, 66f. 
One-party State, 3oif. 

One-sided and two-sided legal trans- 
action, 142 
Open sea, 21 1 
freedom of, 211, 217, 344 
Opinio necessitatis, 34, 114 
Opinion, public, see Public opinion 
Oppenheim, L. 209, 21 if., 2i4ff., 249, 

251 

Optimism and Pessimism, 12, 424ff., 
435 

Optimistic dualism, 427ff., 443 
Cation, 239 

Order, see also Coercive order. Legal 
order. Normative order. Sys- 
tem of norms 

and association (community), 2of., 
gSf., 109, iSaff. 

imputation to, and personification 
of, 99, 132 

inferior and superior, 373, 384, 410 
justice as, 439 
law as, 3ff., 28 , 

natural, see Natural order 
and organization, 98 
social, see Social order 
Ordinance (regulation), 130!. 
concept, 257 

illegal, annulment of, 158 
and statute, i3r, 158 
and statute, relationship, 158 
Ordinary and constitutional law, i24f., 
259 

Organ: collegiate, see Collegiate organ 
of community, 99, r32f., 136, 144, 
152, igiB., 264 

of corporation, see Corporation, or- 
gan of 

creation of, 195, 299 
individual and collegiate, igsf-, 
aggf. 


of law, organ of State as, 192 
and subject of law, 23, 30, 6off. 
law-applying, see Law-applying or- 
gan 

law-creating, see Law-creating or- 
gan 

legislative, see Legislative organ 
simple and composite, :t95f< 
of the State, see State organ 
superior and inferior, 195 
total and partial, r95ff.' 

Organic (functional) representation, 
297f-. 303 

Organism: juristic person as, io8f. 

State as, i85f. 

Organization, 393 
and community, 109 
and corporation, 109 
• forms of 

centralization and decentraliza- 
tion as, 3038. 

and forms of government, 3iof. 
and order, 98 

political, see Political organization 
principle of, based on territorial or 
on personal status, 305f., 3i2f. 
Original and derivative acquisition of 
territory, 2r6 
"Ought,” 3 Sff., 45, 393ff- 
in absolute and in relative sense, 

394 

in material and in formal sense, 394 
and duty, S9f. 

and fact (psychological), norm as, 
4o8f. 

and “is,” 37, 46, nof., 120, 164, 
i68f., 189, 393, 399 
and "is,” no logical contradiction 
between, 41, 408, 414 
and “is,” tension between, 120, 

436f. 

norm as expression of, 36f. 
rules as “paper rules,” 162 
as specific meaning of juristic state- 
ments, i67f. 
id validity, 37, fir 
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Pacifism, 332, 388 
Pacta sunt servanda, 3S3f., sfigf. 
Pantheism, 433 
Parliament, 289 
as collegiate organ, 196 
legally independent of electorate, 
290, 292 

Parliamentarism, 290 
Parliamentary democracy, 294f. 
Partial and total act (function), i9sf. 
Partial and total centralization (de- 
centralization), 306 
Partial and total legal community, 
304ff. 

Partial and total legal order, 304, 373 
Partial and total legal order (corpo- 
ration and State), 100 
Partial and total organ, i9sfC. 
Particular and general, inference from 
the general to the particular, 
112 

Particular and general international 
law, 326 

Particular international law, central- 
ization by, 327 
Party dictatorship, 3orff. 

Party: and judge, zozf. 

political, see Political party 
Pauline Christianity, 443 
Peace; and justice, 13!., 441 
and law, ziff., 439!. 

People: as source of constitution, zfir 
of the State, see State, people of 
Perfect and imperfect centralization 
and decentralization, 313 
Permission, 77 
and right, 77 

Permissive and imperative law, 77 
Person, acting: community as, 99 
corporation as, 97!. 

Person: juristic, see Juristic person 
legal, see Legal person 
and man, 94!!. 

physical, see Physical person 
private, and State, 20if. 
will as essential of, io7{. 


Personal, see also Individual 
Personal and material element of hu- 
man behavior, 42, 90, 100, 343 
Personal responsibility, see Respon- 
sibility, personal 

Personal sphere of validity: of legal 
norms, 42S. 

of national legal order, 233f. 
of national legal order determined 
by international legal order, 
233 ^- 

Personal or territorial status, princi- 
ple of organization based on, 

30Sf., 3i2f. 

^Personal union of organs of different 
orders, 309 

Personality: international, 249!. 
international and national, of State, 
376f. 

legal, granted to corporation, loi 
legal and moral, of man, 377 
(character) and philosophy, 424ff., 
446 

type, and intellectual attitude, 
424ff. 

Personification; of and imputation to 
legal order (community), 99, 

132 » 

juristic and physical person as, 99!., 
108 

legal person as, 93ff. 
of national legal order, State as, xvi, 
128, iSiff., i97ff., 377 
Pessimism: and optimism, 12, 424!!. 

and revolutionism, 425ff., 433 
Pessimistic dualism, 425ff., 443 
Petrazhitsky, L., 29 
Phillipson, C., 335 

Philosophy: critical and metaphysical, 
435 

of justice.and science of law, xv, s 
of law and science of law, 391 
natural, and legal philosophy, 421 
of resignation, 443f. 
scientific-critical, 433^- 
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social and natural, parallel between, 
442 

Physical person, gsff. 
and human being, gsff. 
and juristic person, g4ff. 
and juristic person, as personifi- 
cation of a set of norms, ggf., 
108 

Piracy, 343^, 347 

Plaintiff; potential, subject of legal 
right as, 83!. 
and voter, 88f. 

Plato, 4, 12, r44, 443 
Plato’s doctrine of the ideas, 12 
Plebiscite (referendum, popular 
vote), 2g8f., 302 
Plural voting, 2g4 
Pluralism and monism, 363S., 3866. 
Point of imputation, see Imputation, 
point of 

Police authorized to perform coercive 
acts, 27g 

Political absolutism and natural-law 
doctrine, 4r7 

Political act and legal act, recognition 
as, 222S. 

Political and administrative function 
of State, 256 . 

Poh'tical concept of constitution, 
258f. 

Political fiction, unity of State as, 
18411. 

Political freedom, 284 
Political liberty and natural freedom, 
285 

Political ideology: disguised as nat- 
ural-law doctrine, xv 
and science, xvi, 186 
and theory of positive law, xvf., 186 
Political judgment of value, 4g 
Political organization; as coercive or- 
der, igo ; 

State as, i8gS. 

Political party, 2g4f. 
as organ of State, 2g5 
organization of, determined by con- 


Soi 

stitution of State, sgs 
and State, identity of, 3oiff. 

Political right, see Right, political 

Political theory: of antiquity, 283 
as theory of State, r8i 

Political thinking, primitive character 
of, 18s 

Politics: and science, xVj xvii, 4!., 
186, 388 

and science of law, ziv, 5, ii, 438 
separation of jurisprudence from, 
xvii 

Popular assembly, 23s, 288f, 

Popular initiative, 2g8f. 

Popular vote (referendum, plebi- 
scite), 298, 302f. 

Positive law, xiii, s, 9, 13 ., 15 . nsf-. 
181 

’ basic norm of, irsf., 3PS 
as created by acts of human beings, 
1 136. 

and justice, xivff., 3£f. 
as legal reality, ii 
as meaningful order, 401S. 
and natural law, see Natural law 
and positive law 
as object of science, 13 
State as perfect form of, 393 
theory of, see Theory of positive 
law 

Positive and negative application of 
law, isi 

Positivism: critical, 438 
and epistemological relativism, 396 
legal, xiiiff., 79> 163 

■ and critical idealism (Kant), 

444ff. 

hypothesis of, ir6 
limitation of, 4or 
and natural-law doctrine, sgiff., 
396 , 43Sff- 

political indifference of, 437 ®- _ 

Positivity (positiveness) : of law, xiv, 
113®-! 394i 400 
and objectivity, 438 
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Postulate, epistemological, see Epis- 
temological postulate 
Pound, R., II, 277 
Power; constituent, 259 
division (distribution) of, see Sep- 
aration of powers 
efficacy of the law as, 12 1, igof. 
executive, see Executive power 
as function of State, ajsff. 
judicial, see Judicial power 
and law, i2of., 4358. 
law as organization of, 121 
legislative, see Legislative power 
norm-creating, delegation of, 113 
separation of, see Separation of 
powers 

as social phenomenon, igo 
of State, see State, power of 
transformation of, into law, 437 
Praesumptio juris et de jure, 44 
Preamble of constitution, 26of. 
Precedent, i49f., 268, 272, 314 
Predicate and subject, 93 
Prediction, see also Prophecy 
and causality, 165 
law as science of, 167 
of legal function, i6s£F., 172 
Preexistent norm and judicial act, 
i44fE., isif., i72f- 

Preliminary and final rule (conflict of 
laws), 247 

Prescription as mode of acquiring ter- 
ritory, 21S 

President of republic, 301 
Presidential republic, 301 
Prevention, 22, 50, 55 
or retribution as purpose of crim- 
inal law, soi. 

Primacy; of national law as hypothe- 
sis, 382!!. 

of national or international law, 
1 21, 374fE., 382ff., 386 
Primary and secondary commands 
(Austin), 63!. 

Primary and secondary duties (Aus- 
tin), fiafi. 


Primary norm; law as system of pri- 
mary norms, 61 

as norm stipulating sanction, Al- 
and secondary norm, 6off., 204 
Primitive character of political think- 
ing, 18s 

Primitive law, 4, s6f., 60, 65, 91, 160, 
338ff. 

absolute responsibility in, 67 
as decentralized legal order, 160, 
338f. 

international law as, 160, 327, 3398. 
monopolization of use of force in, 
^ 339 

self-help as technique of, 17, 338f. 
Primitive man, 4, 16, 47, 56!., 422f. 
characterized by lack of self-con- 
sciousness, 422 

Primitive mentality, collectivistic 
character of, s6f. 

Primitive society, ii, 18, 334!. 
Primitive thinking, 93, 185 
Principal and agent, 83!., 107!. 
Private autonomy, 136!., 142, 204 
Private international law (conflict of 
laws), 2435. 

and public international law, 243 
Private or publig interest recognized 
by law, 84!., 2o6f. 

Private law, see also Civil law 
and administrative law (autonomy 
and heteronomy), 204s. 
and public law, 87ff., 142, 20iff., 

24s 

and public law, contract of, 206 
and public law, international law as, 
206 

State 35 subject of, aozf. 

Private person and State, 20if. 
Private property, see Property, pri- 
vate 

Private right, see Right, private 
Prize Court, International, 347 
Probability, not absolute necessity, as 
meaning of law of nature, 47, 
162 
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Procedure, igdf., see also Process 
administrative, 274!., 278 
administrative and judicial, decen- 
tralization of, 314 
civil and criminal, sof., 84!., 138, 
206f. 

‘civil and criminal, as dispute be- 
tween two parties, 83 
law-creating, see Law-creating act 
legislative, see Legislative proce- 
dure 

summary, of administration, 278 
Process, ig6f., see also Procedure 
initiated ex officio, 51 
of law, due, 236, 278 
law-creating, see Law-creating proc- 
ess 

Prohibition, constitutional, 2638. 
Proletariat, dictatorship of, 302 
Property: of corporation as common 
property of its members, loiff. 
as exclusive dominion over a thing. 
86 

fiscal, 231 

individual and collective, loi 

as jus in rem, 75 

private 

essential to concfjjt of law, s 
as institution of positive law, 

II 

as right protected, not created, 
by law of State, 80 
as sacred right, 10 
public, II 

as absolute right, 86 

as prototype of right, 78 

right of, acquired by occupation, 

78 

Prophecy, see also Prediction 
jurisprudence as, 166S. 
right and duty as, 166 
Prophet, legislator no, 45 • 
Proportional representation, 2g6f., 
30s 

and direct democracy, 2g6 

and majority representation, 2g4ff. 
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and minority representation, 2g6 
and principle of self-determination 
(democracy), 2gj 
and territorial division of elector- 
ate, 2g7 

Protection: of aliens, 234 
and allegiance, 237 
of citizens, 237 
diplomatic, 237 

international, of minorities, 353 
right of, 237 

Protestant theory and classical nat- 
ural-law doctrine, 444^ 
Province: autonomous, and compo- 
nent State, 316S. 

autonomous, decentralization by, 

316 

division into provinces and decen- 
> tralization, 306, 313 
Psychic compulsion, 23 
Psychological concept of duty, 74 
Psychological and epistemological 
(metaphysical) foundations of 
legal positivism and natural- 
law doctrine, 4igff. 

Public, see also private 
Public opinion: and democracy, 288 
international, 331!. 

Public property, see Property 
Punishment: corporal, inflicted upon 
corporation, losff. 
and reward, isff., 47 
as sanction, 5of. 

Punitory and imperative law (Aus- 
tin), 64 

Pure theory of law, xiiiff. 
and analytical jurisprudence, xvf. 
anti-ideological tendency of, xvi 
as monistic theory, xvi 


Qmestio facti and gtiaestio juris, 143 
Qualified and simple majority, 259, 
286f. 

Quality and substance, g3 
‘ Quorum, 2Sg 
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Radcliffe-Brown, A. R., 334f. 
Rationalization (logification) of idea 
of justice, 440 

Reaction of community as sanction, 
16 

Realistic jurisprudence, 162 
Reality: and idea, dualism, 12, 419, 

423 

of law 

its positiveness, xiv, 80 
as distinguished from reality of 
nature, xiv 

legal, xiv, 11, 80, 356 
legal, and legal fiction, 225 
natural, and law, 121 
and norm, no, 393 
social 

and religious ideology, 18 
State as, i8iff. 
and value, 393, 4195. 

Reason, human, as source of law, 8 
Reason of validity: of law, xv, iioff. 
as source of law, 131 
of international law, will of State 
as, 382 

of national and international law, 
366ff. 

of national legal order determined 
by international legal order, 
366®. 
of norm 
fact as, loof. 
norm as, in, 124, 399 
of statute, issf. 

ultimate, basic norm as, noff., 399 
Recall of elected officials, 290, 292 
Reception of law as creation of law, 
117 

Recht, objektives and subjektives, 78 
Rechts-Gemiss, 76 
Recognition, 2 2 iff. 
by admission into League of Na- 
tions, 227f. 

as method of ascertaining facts, 
determined by international 
law, 22lff. 


of community as State, 22iff., 2Sif. 
of community as State, and recog- 
nition of international la'^, 
381 

of community as State, determined 
by international law, 223!. 
conditional or unconditional, 222, 
225 

constitutive or declaratory charac- 
ter of, 222f. 

de jure and de facto, 22 si. 
no duty of, 223ff. 
of governments, 228ff. 
of insurgents as belligerent power, 
22g{. 

of international law, 380®. 
as legal and as political act, 222ff. 
procedure of, decentralization char- 
acteristic of, 223 
reciprocity of, 224 
with retroactive force, 226f. 
right to be recognized, 228 
transfer of competence of, 227 
as unilateral or bilateral act, 222 
withdrawal of, 224 
Reduplication, see Duplication 
Reference rules (conflict of laws), 247 
Referendum plebiscite, popular 
vote), 298!., 302f. 

Reformatory character of natural-law 
doctrine, ii, 417 
Relative, see also Absolute 
Relative duty (Austin), 77 
Relativism : epistemological, and posi- 
tivism, 396 
and metaphysics, 444 
and skepticism, 431!., 435 
Religion: and metaphysics, 438 
morals, law, difference of, 4, 15!!., 
2of., 23 

sociology of, 26 

Religious disalism, i2f., 419S., 423ff., 
433f. 

Religious ideology and social reality, 
18 

"•^ligious sanctions, i6f. 
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Renaissance of metaphysics and nat- 
tural-law doctrine, 446 
Reparation: as purpose of civil law, 

Sof. 

and sanction in international law 
3 S 7 f. 

■hnd war-indemnity, 334 
Reparation, duty of, 56, 70, i38ff., 200 
in international law, 357ff. 
and sanction, 329f. 

Representation: concept of, 28g{. 
consensual and non-consensual, 83, 

108 

fiction of, 28gB. 
functional (organic), 2975., 303 
and juristic person, 101, 107!. 
and legal right, 83!. 
of minority, 296 

proportional, see Proportional rep- 
resentation 

Representative body, and electorate, 

29sf. 

Representative (indirect) and direct 
democracy, 88, 235, a88H. 
Representative government, 289 
Representative, organ of corporation 
as its representative, ro7f. 

Reprisals and war as_^anctions of in- 
ternational law, 57, 106, 327, 

33 off.,_ 340, 344 ff-. 3 SS 
Republic: with cabinet government, 
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collective 

and absolute liability, 70!. 
and individual, 68ff., 106, 344 
and individual, in international 

law, 344f., 3s5ff. 

and juristic person, 106 
of corporation, see Corporation 
direct and indirect (vicarious), 107 
3 S 8 ff. 

and duty (obligation), 6sff., 71, 200 
based on fault, 6sfif. 
legal, 655. 

personal, of norm-creating organ as 
guarantee of legality of noim 
created by organ, 157!., 300 
and sanction, 65 

of State, see State, responsibility of 
Retaliation, see Revenge 
Retribution, 15!, 22, 55 
divine, 16, 18 
in hereafter, 17!. 

or prevention as purpose of crim- 
inal law, sof. 
principle of 

legal norm as prototype of, 47 
nature interpreted accordii^ to, 
16, 47 

as origin of law of causality, 47 
Retroactive force: annulment with 
iS9ff- 

in international law, 226 


301 

with collegiate government, 301 
and monarchy, 283 
president of, 30X 
presidential, got 
Reputation, right of, 249 
Res judicata (force of law), 136, 
154!.. iS8f., 403 
Residence, tight of, 236 
Resignation, philosophy of, 443!. 
Responsibility, see also Liability 
absolute, dsff., 361!. 
absolute, in primitive law, 67 
of cabinet ministers to parliament, 
300 


recognition with, 226f. 

Retroactive law, 43B., 73, 146, 749, 
226 

and ignorantia juris, 44, 72 
Revenge, 17, 56!., 338!. 

war as act of, 334f. 

Review, judicial, see Judiriai review 
Revolution: and coup d’Etat, 
sigB., 368f., 372 
juristic criterion of, 1176. 
Revolutionary character of natural- 
law doctrine, 11, 476. 
Revolutionism and pessimism, 42^., 
433 

Reward and punishment, igS., 47 
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Right: absolute and relative, Sjf. 
civil and political, 878. 
as correlative of duty, 
and duty, see Duty and right 
of equality, 249, 251 
exercise of, 76 
of existence, 249 
and freedom, 76 
of good name, 249 
of independence, 249 
of intercourse, 249 
of jurisdiction, 249 
legal, xvi, 50, 7Sff. 
concept, 7sff. 
concept of, as different from con- 
cept of legal duty, 82f. 
as function within the law-creat- 
ing process, Sgf. 
as law, 81 ‘ 

and law, dualism, 78f., 89f. 
as legal norm in relation to an 
individual, 83 , 
and legal rule, 79 
in narrower (technical) sense of 
term, jjB. 

as participation in creation of 
law, 87®. 

as possibility to put in motion 
the sanction, 8i£f., i7if. 
as power granted by law, 8if. 
prior to law and State, 78®. 
priority of legal duty (obliga- 
tion) over, 89 
as protected interest, 78ff. 
as recognized will, 78ff. 
and representation, 83 f. 
as specific legal technique, 84!., 
89f. 

subject of, as potential plaintiff, 
83f. 

and mig' ; i2of. 
of minv y, 287 
natural, '266 

natural, local autonomy as, 3151. 
and permission, 77 

I'.S'S?!*' 


political, 23 5f., 241 
and civil, 87S. 

as institution of democratic legal 
order, 90 

liberty (freedom) as, 236 
as participation in legislation, 88 
private 

as institution of capitalistic legal 
order, Sgf. 

as political right, Sgf. 
and public right, 87ff. 
of property, see Property 
of protection, 237 
to be recognized, 228 
of reputation, 249 
of residence, 236 
of self-preservation, 249 
and State, 78!. 
against State, 201 
of State in criminal law, 85 
as subjectivization of law, 8 iff. 
of territorial and personal suprem- 
acy, 249 
of veto, 271 
of voting, 88f., 235, 293 
Rights: bill of, 236, 266S. 
inborn, 266 .. 
vested, 246 

Rigid and flexible constitutions, zsgf. 
Robson, W. A., 46, 166 
Rousseau, J. J., 241, 283, 4i7f- 
Rule, see also General rule. Norm, 
Legal norm 

of behavior and rule of decision, 
26ff. 

final, and preliminary (conflict of 
laws), 247 
of law 

in descriptive sense, 45ff., 50, 163 
in descriptive sense, and legal 
norm, 45, so. 163 
as hypothetical judgment, 45^-1 
164 

as imperative, 45 
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and law of nature, 37f., 45®., 
162B., i6g 

legal 

object of, 3f. 

and legal right, 79 
Rder of the State, 187 

Sanction, isf., sof. 
administrative, 274 
approval and disapproval as, 16 
civil and criminal, soff., 56 
civil execution as, sof., 56 
as coercive act, sof. 
and administrative coercive act, 
279 

coercive act not being a sanction, 
279 

as act of legal community, 21 
reaction of community as, 16 
of criminal and international law, 
difference, 106 

and delict, see Delict and sanction 
delict as condition of, S^Si. 
execution of, as law-applying, not 
law-creating, act, 134 
fear of 

and duty, 72ff. 

as motive of lawful behavior, 
24ff,, 72ff., 166 
imputation of, 92 

directed against juristic person, 
io3ff. 

criminal, directed against juristic 
person, losff. 

legal duty as chance of incurring 
sanction, i7if. 

legal right as possibility to put in 
motion sanction, 8iff., i7if. 
primary norm as norm stipulating 
sanction, 61 
pum'shment as, sof. 
and duty of reparation? 329f. 
and reparation in international law, 
3 S 7 f. 

and responsibility, 65 
directed against State, i99f. 
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state of mind of delinquent as con- 
dition of, 6sff. 

Sanctionless norms: r6, i43f. 
constitutional law no example of, 

_ i43f. 

Sanctions: differentiation of, 50 
of international law 
establishing individual responsi- 
bility, 344ff., 356 
war and reprisals as, $7, 106, 327, 
330ff., 340, 344 ff-, 3 SS 
law as system of norms providing, 
19, 28ff., 45 

never-ending series of, 28f., 60 
non-liability to, as irresponsibility, 
92 

religious, i6f. 

transcendental, and socially organ- 
• ized, i6f. 

Savigny, F. K., 126 
School, Historical, 78f., I26f., 418 
Science 
of law 

independent, xvii 
normative jurisprudence as, 163!. 
and sociological jurisprudence, 
l62f. 

and philosophy of justice, xv, 5 
and problem of justice, 6, 14, 49, 
440 

and metaphysics of law, laf., 396, 
421 

and philosophy of law, 391 
norms and facts as object of, 
i62f., 374 f-, 

and politics, xiv, 5, 11, 438 f. 
and science of nature, xiv, 46f., 
l62ff. 

as source of law, 441 
and metaphysics, i2f., 396, 421 
natural, and social, xv" 391 
of nature, empirical, th "y of posi- 
tive law parallel t. , 163 
and political ideology, xvi, 186 ■ 
and politics, xv, xvii, 4f., 186, 388 
and technique, xvii 
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and value, 6ff., 420, 440 

Scientific-critical philosophy, 4335. 

Sea, see Open sea 

Secondary, see also Primary 

Secondary norm, 204 
law as system of secondary norms, 
61 

as norm stipulating lawful behavior, 
61 

as product of legal transaction, 
i37f- 

Selfconsciousness, lack of, primitive 
man characterized by, 422 

Self-determination and anarchy, 28sf. 

Self-determination, principle of, aSsf., 

312 

and decentraliration, 3r2 
and principle of majority, 287 
and proportional representation* 
297 

Self-evidence of rules of natural law, 
1 14, 392 

Self-help: as technique of interna- 
tional law, 327, 33gff. 
as technique of primitive law, 17, 
338f. 

Self-preservation, right of, 249 

Separation or division (distribution) 
of powers, 272f., 28if. 

Separation of powers, 131, 257, afigff., 
281 

and democracy, 282 
historical role of, 281 f. 

Separation: of the judicial from the 
executive (administrative) 
power, 273ff. 

legislative from executive power, 

2^oS. 

Service, military, 234!. 

Servitude, 86, 232 
international (State servitude), 
2318. 

Silence of legislator constituting in- 
dividual liberty, 271 

Simple and qualified majority, 259, 

286f. 


Simple and composite organ, 195!. 
Sin, delict as, 54 

Skepticism and relativism, 431!., 435 
Slave, 237 

Social biology, theory of the State as, 

i 8 sf. 

Social contract, 250, 285, 417 
Social interpretation of nature, 47 
Social material, double interpretation 

of. 341 

Social order: as order of nature, 47 
society as, 15 

Social reality, see Reality, social 
Social science and natural science 
(science of nature), xvii, 391 
Social solidarity (solidaritS sociale), 
127 

Social state and state of nature, 284 
Social technique, law as, xv, s, isff-. 
20, 22, 2Sf. 

Social theory: and problem of justice, 

39 :f. 

as normative or causal science, 391 
Social unit, group as, S7 
Social unity (body) : constituted by 
common (collective) will or 
interest, i84f. 

constituted by interaction, 183!. 
Socialism; and liberalism, 58., 443 
based on natural-law doctrine, ii 
as State ideology, 303 
Socially organized and transcendental 
sanctions, i6f. 

Sociefas delinqmre non potest, 104 
Society: and nature, 47, 284 
nature as part of, 47, 162 
primitive, rr, 18, 334!. 
as social order, 15 
State identical with, 181 
State as politically organized, 189S. 
without kw, 19 

Sociological di8erence between legal 
and illegal act, 1758. 
Sociological jurisprudence: and nat- 
ural-law doctrine, 414 
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and normative jurisprudence, i62fE., 
169S., i 7 sfE., 376 
and science of law, idsf. 

Sociological and juristic concept of 
State, i82g. 

Sociological unity. State as, 183®. 

Sociology: as part of ethics or theol- 
ogy, 391 
general, xv 

general, and sociology of law, 27f., 

. 

of justice and sociology of law, 174 
of law, 24ff., r62ff., 1745. 
of law, definition, i7sff. 
of law, specific object of, 175!, 
178 

and theory of law, xv 
as branch of natural science, xiv 
of religion, 26 

of State, and juristic concept of 
State, i88ff. 

Solidarity, social {soUdariti sociale), 
127 

Solipsism, 386f., 434, 436 

Soul, collective, constituting State, 
184 

Souls of the dead, 16S. 

Source; higher (sup\prior) norm as 
source of lower (inferior) 
norm, r3x 

of law, i3if., is2f., 365!. 
ambiguity of term, 132 
basic norm as, 131 
with or without binding force, 
IS 3 

human reason as, 8 
jurisprudence (science of law) 
as, 163, 441 
law as, iS2f, 

as law-creating method, i3if. 
nature as, 8 

in non- juristic s6nse,«i32 
reason of validity of law as, 131 
Volksgeist (spirit of the people) 
as, i26f., 418 
will of God as, 8 
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Sources of national and international 
law, 327, 3sif., 36sf. 

Sovereignty: as quality of normative 
order, r89, 255, 3835. 
as exclusive quality of only one or- 
der, 3gsf. 

of State, 2Sof., 253, 336 , 3Si, 3S4, 
370> 383f. 

of member (component) States, 
321 

Soviet, 303 

Spatial, see Territorial 

Sphere of validity, see also Material, 
Personal, TTemporal, Territo-. 
rial sphere of validity 
of legal norms, 428., 307f. 
of legal norms, and centralization 
(decentralization), 3038. 

• of national legal order determined 
by principle of effectiveness, 
2i3ff., 219 

of national legal order determined 
by international legal order, 
2o8ff., 2i3ff., 2igff., 233ff., 

242f., 3SO 

Stages, different, of legal order, 1248., 
iS 3 f. 

Stahl, F. J., 417 

State, see also Confederacy of States, 
Federal State, Component 
State, Member State 
act of, 359 

act of, action of human being as, 
189, i5i’ff. 

act of, command as, i86f. 
acts of, as law-creating and law- 
executing acts, 192 
administration, and administration 
by local autonomy, 3isf. 

■ as rdf IS (Aristotle), 283 
as authority, 189 

autonomy of, in international law, 
2 S 3 ff. 

auto-obligation of, i 97 ff. 
birth and death of, eigS. 
boundaries of, 2o8fi., 2i3ff. 
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as bureaucratic apparatus, 194 
capitalism, 303, 323 
as centralized coercive (legal) or- 
der, xvi, i8g, 221, 325 
coercive acts as essential function 
of, 210 

constituted by collective soul, 184 
as community and normative order, 
l82ff. 

communism, 303 
competence of 

and freedom of individual, 242 
as material sphere of validity of 
national legal order, 242!. 
natural limits of, 242 
concept of 

definition, jSiS., 221, 351 
formal and material, 193 
juristic and sociological, i82ff. > 
juristic, and sociology of State, 
i88ff. 

and corporation, 100, 103!., 109, 
181 

customary law created or not cre- 
ated by, I27f. 
as delinquent, 57, 106 
domestic (internal) and foreign 
(external) affairs of, 364!. 
as domination, i86ff. 
element of 

people as, 207, 2335. 
power as, 207 
territory as, 2075. 
time as, 2i8ff. 

equality of States, ssiff., 387 
equality of States, and federal 
State, 3i8f. 

function of, as function of law, 256 
judicial function of, 255!. 
and gang of racketeers, sociological 
difference, 177, 187 
as god of the law, 191 
as hypostatization of moral-polit- 
'rl postulates, xvi 

as hypostatization of personified ^ 


legal order, 185, 191, 1972., 
377 

identity of, 219!., 231, 368, 378 
identical with government, 181 
identical with nation, 181 
identical with political party, 3oiff. 
identical with society, 181 “ 

identical with territory, 181 
ideology, socialism or nationalism 
as, 303 

impenetrability of, 212 
imputation of delict to, 57, 106, 
i99f. 

and individual, 189 
interest, group-interest represented 
as, 438f. 

and international law, 22if., 34iff. 
as judge and party, 202f. 
as juristic person, S7) 68, i8iff. 
as juristic person of international 
law, losf. 

and law, xvi, 13, i8rff., 191, 198, 
3921 - 

law as order of, 78 
law of 

and by-laws of corporation, io3f. 
as national legal order, 100 
as personification of national legal 
order, xvi, 128, i8iff., igyff., 
377 

legal existence of, relative charac- 
ter, 224 

as legal phenomenon, 181 
legislation and execution as func- 
tions of, 255s. 
littoral, 21 1 

national and international person- 
ality of, 376f, 
national socialist, 302 
natural-law doctrine applied to re- 
lationship between States, 
248ft • 

new, establishment of, 216, 2i9fE., 
224 

no State’s land, 21 if., 2i4f. 
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and federal State, 3i6ff. 
transformation of, into federal 
State or confederacy of States, 
324f. 
unity of 

geographical, 207 
as hypostatization, 185, 191 
as political fiction, 184®. 
sociological, i83ff. 
will of 

in conclusion of international 
treaties, 254 

formation of, in democracy, 88, 
284 

as general or individual norm, 89 
law as, 35 

as legal order, 89, 235, 284 
as reason of validity of inter- 
national law, 382 * 

world-State, 326 
can do no wrong, 200 
Statelessness, 239 

State of nature and social state, 284 
Static and dynamic, see Dynamic and 
static 

Statics of law, 3ff., 39 
Statute; authorizing {Ermdehtigungs- 
gesetz), 270 

as command of legislator, 33f, 
concept, 257 

and constitution, see Constitution 
and statute 
and corporation, 38 
(by-laws) of corporation, gSf. 
as fact or norm, 395 
in formal sense of term, 123 
illegal, annulment of, 157!. 
and international treaty, 379 
as judge-made law, 154 
and judicial decision, relationship', 
iS8C 

legally irrelevant content of, 123, 
13 1, 404, 406 

reason of validity of, issf. 
and regulation (ordinance), 131, 
IS8 ■ 


unconstitutional, issff-, zfizf., 267f., 

403 

unconstitutional, abrogation of, 157 
unconstitutional, and internation- 
ally illegal statute, 37if. 

Statutory and customary inter- 
national law, 365 

Statutory and customary law, ii4f., 
iigf., i26ff., 260, 36s 

Stoicism, 443 f. 

Strisower, L., 336 

Subject: grammatical, 93 
and predicate, 93 
^ Subject; and citizen, 241 

of legal right as potential plaintiff, 

83!. 

and organ of the law, 23, 30, 6off. 

Subjects of international law, 34iff. 

Subject-matter of national and inter- 
national law, 364f. 

Subjective, see also objective 

Subjectivism and objectivism, 386, 
434 

Subjectivization of law (right), 8iff. 

Subjugation, 214 

Submarine telegraph cables, pro- 
tection of, 346f. 

Submarines, uSS of, 347 

Subsoil, 2r7f. 

Substance: concept of, legal person 
as, 93 

and quality, 93 

Substantive law, see also Adjective 
law 

judicial act determined by, 14S, 
I52f- 

Substitute and additional duty (obli- 
gation), isgf., szgi., 3S7 

Succession of States, 23off. 

Suffrage: equal, 294 
right cifp88f», 23s, 2938- 
universal, Z93f. 

Sujet and citoyen, 241 

Summary procedure of administra- 
tion,. 278 
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Superior norm; application of, as 
creation of inferior norm, 133 
correspondence of inferior norm to 
iS4ff. 

and inferior norm, 123!., 1298., 
. 133, iS 3 ff-. i6if., 37if. 

and inferior norm, conffict between 

and inferior norm, contradiction 
between, i6rf., 37if. 
as source of inferior norm, 131 
Superior and inferior order, 373, 384, 
410 

Superior and inferior organ, 195 
Superiority and inferiority, 36, 203!. 
Superman, juristic person as, loSf. 
Super-nature and nature, dualism, 12 
Supremacy, territorial and personal, 
right of, 249 

Suspensive and absolute veto, 27if. 
Suum cuique, 10, 416, 439 
System, unity of, as epistemological 
postulate, 4iof, 

System of norms, see also Order, 
Normative order. Systems of 
norms 


delegation as relationship between. 
100, 410, 412f. 

Taboo, 18 

Tautology, definition of justice as, 10 

Technique: of civil (private) law and 
criminal law, ^of., 82, 84f., 
Spf., 138, 2o6f. , 

of civil (private) law, and capital- 
ism, 84, 89f. 

of international law, 338®. 
of international law, self-help as, 
3'2 7, 339ff- 

legal, right as specific, 84f., Spf. 
social, law as, xv, 5, isff., 20, 22, 
2Sf. 

and science, xvii 

Temporal sphere of validity: of legal 
norms, 42ff. 

of national legal order, arSff. 
of national legal order detemained 
by international legal order, 
2igB. 

Tension between "ought” and "is,” 
120, 436f. 

Territorial division; decentralization 


dynamic and static, naff., 3993. 
dynamic, as system of delegation, 
400 

exclusive validity of, 373, 407!!., 
4rr 

(rules) law as, 3ff., 37!!., 6t. 176!. 
dynamic, law as, ii3ff. 
legal order as, xvi, 98, iioif. 
unity of, 3985. 

System of values, as product of 
society, jf. 

Systematization of law, aoi, 207 
Systems, legal: choice between (con- 
flict of laws), 243, 246 
conflict between, 243 
Systems of norms: natural law and 
positive law as, 398!. 
relationship between two systems 
of norms, 100, 373, 410, 41 2f. 


by, 304!. 

of electorate, and proportional 
representation, 297 
juristic concept of, 304!. 

Territorial integrity, duty to respect, 
213 

Territorial o^p^-rsonal status, prin- 
ciple of organization based 
on, 3051., 3isf. 

Territorial sphere of validity: of 
legal norms, 42®. 

of legal norms, restriction of, 307!. 
of national legal order, 207ff. 
of national legal order determined 
by international legal order, 
2o8ff. 

of international legal order, 213, 
326 

Territorial waters, 211 

Territoriality of crimiiml law, 210 
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Territory: 
acquisition of 

derivative and original, 216 
by occupation, 2135. 
by prescription, 213 
integrate, 207 
loss of, 

servient and dominant (State servi- 
tude), 232 

and State, see State and territory 
of State, see State, territory of 
Testament: as command, 32, 36 
norm created by, 32f., 36 
Testator, will of, 32, 36 
Theory, see also Political, Pure, Social 
theory. Science 
Theory of law: empirical, 13 
general, xiiif. 
and sociology, xv 

Theory of positive law: as critical 
positivism, 438 

parallel to empirical science of 
nature, 163 

and political ideology, xvf. 

Theory of State: as branch of theory 
of law, xvi, i8if. 
as political theory, 181 
as social biology, iSsf. 

Thing in itself, 434, 444 
Thinking: mythological, 93 
political, primitive character of, 
18s 

primitive, 93, 183 
Thomas Aquinas, 33S. 415 
Three powers of State, doctrine of, 
2SSff- 

Timasheff, N. S., 28f. 

Time as element of State, 218S. 
Total, see partial 
Totalitarian State, 242, 303 
Transaction, legal, see Legal trans- 
action 

Transcendent and transcendental, 435 
Transcendental and empirical, dual- 
ism, 12, 429, 423 


Transcendental logic (Kant) and 
theory of basic norm, 43 "f. 
Transcendental-logical natural-law 
doctrine, 437ff. 

Transcendental order, justice as, 13, 
441 

Transcendental and socially organ- 
ized sanctions, i6f. 
Transcendentalism of ideas, 12 
Transformation: of international into 
national law, 378, 382 
of power into law, 437 
of unitary State 

, into confederacy of States, 324f. 

into federal State, 324!. 

Treaty, international, see Inter- 
national treaty 

Tribunals, mixed arbitral, 347 
Truth: absolute and relative, 434 
criterion of, 8 

and justice, conflict between, xvi, 8 
and validity of norms, no 
Two-sided and one-sided legal trans- 
actions, 142 

Type, ideal, method of, 441®. 

Unanimity: and majority as voting 
proceduws, 196 
principle of, 286f. 

Unconditional, see Conditional 
Unconstitutional Statute, see Statute, 
unconstitutional 
Unicameral, see bicameral 
Unilateral, see bilateral 
Union, personal, of organs of differ- 
ent orders, 309 
Union of States, 316, 319 
Unit, social, group as, 57 
Unitary State, see State, unitary 
Unity: of knowledge as epistemo- 
logical postulate, 421 
of law, *i?2 * 

of national and international law, 
*vi, 32sff., 331, 354, 3635. 
of national and international law 
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as postulate of a legal theoiy, 
373ff. 

of the legal order, 124, 132, 162 
of a normative order, iioff. 
of qualities, grammatical subject 
symbol of, 93 
>social, see Social unity 
of State, see State, unity of 
of system as epistemological pos- 
tulate, 4iof 

of a system as its uniqueness, 410 
of systems of norms, 3988. 

Universal legal order (community), 

326f., 38sf. 

Universal suffrage, 293!. 

Un-law {Un-Recht, delict), 53 * 

Unlawful behavior (act), delict as, 
S3f-. 6if. 

Unlawfulness as juristic value judg- 
ment, 47ff. 

Unpredictable law, 168 

Unwritten and written constitution, 
125, 260 

Unzurechnungsfdhig (irresponsible), 
92 

Use of force, see Force, use of 

Vacuum, legal, 271 

Validity, see also Re^on of validity. 
Sphere of validity 
absolute and relative (conditional), 
393ff- 

and efficacy of law, 23!., 295., 39£f., 
iiof., ii8ff., 122, 152, 170, 
igof., 25s, 414 

efficacy as condition of, 41, ii8ff., 
IS2, 170 

exclusive, of national legal order, 
2ioff. ^ 

exclusive, of a system of norms, 
373ff., 407ff-. 411 
as existence of legal norm, 30, 48, 
iSS, 170 

of norms, and truth, no 
and “ought,” 37, 61 


principle of, in natural and positive 
law, 392f. 

Valuation, norm as standard of, 41,' 

47ff. 

Value: freedom or equality as high- 
est, 6 

and reality, 393, aioJU 
and science, 6ff., 

Value judgment: cOTfwriiity and 
nonconformity to norm as, 

4of. 

determined by emotional factors, 
7> 4of- 

juristic, 47ff. 
justice as, 6S., 48!. 
moral and political, 49 
objective, 14, 48!. 
subjective, 6ff., n 

Values: of law in contradistinction 
. to values of justice, 48S. 
of law objectively verifiable, 4SI. 
system of, as product of society, 
7f. 

Vendetta, war as, 334f. 

Verdross, A., 245, 248 
Verordnung mil Gesetteskrajt, 257 
Vested rights, 246 
Veto, 196, 301 

absolute and suspensive, 271!. 
Vicarious responsibility, 107, 3S8ff. 
Violation: of duty, yp . 

of law, delict as, 53!. • • 
of norms, 46, S3f. 

Void ab voidable, rS7ff. 

Volksgeist (Spirit of the people) as 
source of law, rafif., 4r8 
Volonti ginirale and volonti de tons, 

28s 

Voluntary obedience, rg, 21, 185 
Vote: popular (referendum, plebi- 
• scite), 298f,, 302f. • 

weight of, 294 
Voter and plaintiff, 88f. 

Voting: compulsory, 293 
as function, sgsff. 
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as indirect participation in law- 
creating process, 89 
plural, 294 

procedures of, unanimity and ma- 
jority as, 196 
right of, 88f., 23s 

War; ciVil) iSaXwil war 
contraband at, 345 
counter-war, 33 if. 
criminals, 346 
guilt, 333f- 

indemnity and reparation, ' 334 
interpretation of, 33iff. 
just, doctrine of, 33iff. 
among primitive peoples, 335 , 
and reprisals as sanctions of inter- 
national law, S7, 106, 327, 
330ff., 340, 344ff-. 3SS 
as act of revenge (vendetta), 334! 
Ward and guardian, 83, 107!. 
Warfare, illegitimate, 34Sf. 

Waters, territorial, 21 1 
Weber, M., 171, 1758., 188 
Will: of corporation, 107!. 
as essential of a person, lojf. 


« and its expression (declaration), 
i4of. 

general (collective) and individual 
(volontS gSnSrale and volonti 
de tous), 285 

of God as source of law, 8 
legal right as recognized will, 78^1. 
of legislator, 33f. 
of parties in legal transaction 
(contract), 32!., 36, 141!. 
in psychological and in juristic 
sense, S2S. 

of State, see State, will of 
of testator, 32, 36 
Willoughby, W. F., 274 
‘ Willoughby, W. W., 201, 325 
Withdrawal; from international com- 
munity (jus secessionis), 323 
of recognition, 224 
World State, 326 

Written and unwritten constitution, 
I2S, 260 

Wrong: delict as, 62 
State can do no wrong, 200 
Wu, J. C. H., 167 

Zurechnung (imputation), 91 




